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decided.”

It may also be difficult to achieve restitutio because of the internal legal
organization of the respondent State. This will be illustrated below.

(1) The required legislative changes may at times be difficult to bring
about because of the parliamentary law-making process. If the respondent
Government cannot obtain the necessary parliamentary majority, it may hap-
pen that it is unable to get the required legislation passed, at least for the time
being.? Constitutional problems pertaining to a State’s federal nature may be
another obstacle. Both these problems became particularly visible in the Tyrer
case. In this case the European Court found that the practice of birching for
certain offences on the Isle of Man constituted degrading treatment in viola-
tion of Article 3 of the Convention. First, the special status of the Isle of Man
seems, as a matter of constitutional convention, only to have allowed the
United Kingdom Government to inform the local Government of their view
that judicial corporal punishment was to be held to be in breach of the Conven-
tion.? In addition, the prevailing opinion in the Isle of Man Parliament seems
to have made any change of the pertinent legislation impossible.?

2] EHRR 438 at 443, 444 § 20; similarly in the Ringeisen case the Court stated: “The fact of deducting the
time spent in detention on remand from the prison sentence imposed on a person must no doubt be taken in
consideration in assessing the extent of the damage flowing from the excessive duration of that derention;
but it does not in any way thus acquire the character of restitutio in integrum, for no freedom is given in the
place of the freedom unlawfully taken away.” ]| EHRR 504, 509 § 21; Christoph Schreuer remarked on this
point that “the Court thus made it plain that it was quite aware of the fact that courts are often influenced
by the duration of detention on remand when passing sentence” in The Impact of International Institutions
on the Protection of Human Rights in Domestic Courts 4 ISRAEL YEARBOOK ON HUMAN RIGHTs 60, 70
(1974).

2Thus Professor E. Alkema remarks in his written communication on Responsibilities deriving from the im-
plementation of the European Convention on Human Rights: Responsibilities for States parties to the Con-
vention™ presented at the Council of Europe’s colloquy in Sevilla 13-16 November 1985 that the legislative
amendments proposed by the Dutch Government in consequence of the Winterwerp judgment of 24 Oc-
tober 1979 (2 EHRR 387) still had not come into force at the time of the colloquy.

BInformation appendixed to the Committee of Ministers Resolution (78) 39; see also Rosalyn Higgins The
Execution of the Decisions of Organs under the European Convention on Human Rights, 31 REVUE
HELLENIQUE DE DROIT INTERNATIONAL 1, 39; cf the Committee’s Resolution DH (83) 10 in the Minelli case;
¢f. also Villiger Die Wirkungen der Entscheide der EMR K-Organe im innerstaatlichen Recht, namentlichen
in der Schweiz 4 REVUE DE DRoIT SUISSE 469, 498 (1985).

*Leon Hurwitz stated that “birching might not have “outraged” Manx public opinion, but the court’s deci-
sion most certainly did, and the island had a strong initial reaction. Howard Simmocks, a Tynwald member,
accused Great Britain of ignoring article 63 (3) and the special Manx “local conditions” at the court hearing;
Peter Craine, the only Manx Nationalist in the House of Keys, Tynwald’s lower House, said that the island
“should tell the court to go to hell and mind their own business”; the chairperson of the Manx nationalists,
Audrey Ainsworth, said, “if the Isle of Man is a nation, let us act like one.” (The State as Defendant:
Governmental Accountability and redress of individual Grievancies, 158 et seq.) (1981). The Isle of Man
legislation on birching was still unamended when on 6 October 1981 the High Court of Justice of the Island
was faced with an appeal from a sentence of birching in the O'Callaghan case. The High Court stated: “‘In
our view, a decision of the European Court . . . is binding on us in respect of the question as to whether or
not a particular act is breach of the Convention or not. Consequently, in our view, further sentences of
birching, if carried out, would render the United Kingdom and the Isle of Man in breach of an International
Treaty obligation’ . . . The judge went on to saying that however, there being no Implementing Act, the
European Convention on Human Rights was “not part of the law of England,” sentences of birching were
lawful now as before; that the political consequences of this ‘most unsatisfactory state of affairs’, such as ‘the
Pubdsdibility blctifexthnitgd@inddom beiig expelled from the Council of Europe’, would have to be borne by
the Governments of the United Kingdom and the Isle of Man themselves; that he could not consider the
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(2) With regard to the reopening of a case, it is noteworthy that difficult
problems may arise when restitutio in integrum requires domestic courts to al-
ter or otherwise set aside previous decisions. In the case Ireland v. United
Kingdom™ (1978) the European Court found reason to declare “that the sanc-
tions available to it do not include the power to direct one of those (Contract-
ing States) to institute criminal or disciplinary proceedings in accordance with
its domestic law.” It is submitted that the Court does not consider itself em-
powered to reverse or annul the determination of domestic authorities.” Any
power to reopen a case would thus have to emanate from the internal legal sys-

tem.

At times the remedy of reopening the case may run into difficulties due to
the doctrine of res judicata and a petition for reopening would be dismissed
because the matter has been settled once and for all by the highest national in-
stance.”” However, over the years, various attempts have been made to over-
come this difficulty.

In Austria, as a result of the Commission reports in the cases of Pataki
and Dunshirn which declared certain procedural practices before the Austrian
courts contrary to Article 6(1), a lex specialis was enacted granting a right to
reopening to all applicants whose applications had been declared admissible by
the Commission at that time.?

In Belgium the chosen solution is of more general scope. According to Ar-
ticle 441 of the Code d’Instruction Criminelle the Minister of Justice may
order the Procureur Génerdl at the Court of Cassation to request the Court to
annul an otherwise final judgment.” While the Court of Cassation is not
bound to grant such a request it has done so, notably as a result of the Euro-
pean Court’s judgment in the Piersack case.*® In this case, the Court of Cassa-
tion itself had found that the presence of a certain judge on the bench of the

courts to be obliged never again to impose birching by exercising their discretion regarding the choice of
sentence. ‘We believe that to adopt (that approach) would in effect put us in the position of legislators. We
would as judges be seen to be repealing a valid Isle of Man statute.”” (as rendered by Prof. Dr. G. Ress’
report European Convention on Human Rights and States Parties: The Legal Effect of the Judgments of the
European Court of Human Rights on the Internal Law and before Domestic Courts of the Contracting
States PROTECTION OF HUMAN RIGHTS IN EUROPE: LIMITS AND EFFECTS, 246-247, note 150 A (Irene Maier,
ed., 1982) It should be noted that the United Kingdom Government at an early stage in the Tyrer pro-
ceedings saw the difficulties coupled with individual applications from “sovereign” territories; when the

Government renewed its acceptance of the right of individual petition on 13 January 1976, it did not renew

it with regard to the Isle of Man (see Eissen, supra note 2, at 67, note 227).

32 EHRR 25, at 85 (§§ 186-187).

3Cf. the Albert and Le Compte v. Belgium judgment (Article 50) 24 October 1983, Series A No 68, § 9; see
also Eissen, supra note 2, at 48.

7The requirement of exhaustion of domestic remedies will usually prevent any decision from a lower
tribunal from coming before the European Court.

#Robertson Applying, and Effecting Compliance with Decisions (With Reference to the European Conven-
tion on Human Rights) THE EFFECTIVENESS OF INTERNATIONAL DECISIONS, 349-350 (Stephen M. Schwebel,
ed. 1971); also Schreuer, supra note 21, at 65-66.

ht(PEISaeRe UGB AL 839650808 @isQ Millignbosuprm note 23, at 504.
%S EHRR 169.
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Cour d’Assises, who had been challenged for bias, had not violated Article 6 of
the Convention, but the European Court arrived at the opposite conclusion
when the case came before it.*

In Norway, there is a general right for an injured party to obtain the
reopening of proceedings in civil and criminal cases. The requirements are that
when the domestic judgment may be presumed to base itself upon an inter-
pretation of a treaty which deviates from the interpretation an international
court has given the same set of circumstances in a case binding upon Norway,
and that this interpretation would seem to require another outcome of the
domestic case.*

In Switzerland, the solution proposed has been an enactment permitting
the reopening of criminal proceedings in cases where the final Swiss judgment
has subsequently been found to be incompatible with the Convention by the
European Court or by the Committee of Ministers. It would seem that this
proposed law has not yet been passed by the legislature.®

The discussion of the matter which has taken place in Sweden was
originally released by the case of the Netherlands v. Sweden (the Boll Case)
before the International Court of Justice and was purely hypothetical in
nature.** However, with the passing of time it found application also to cases
arising under the European Convention. Considering that the Government,
which had lost the case before the international instance, could not constitu-
tionally order the courts to change their decisions, the basic question was
whether the Swedish courts could proprio motu, under the Rules of the Code
of Judicial Procedure, or upon petition from the successful applicant, reopen
the case. It is noteworthy that Professor Hilding Eek argued the existence of
unwritten rules of national law saying that that very organ which according to
the Constitution exercises independently and as the highest instance a certain
governmental function, in this connection the highest domestic court, must
itself implement the obligation that binds the State and which the Government
itself cannot implement unless it has its cooperation.” It would seem that,
under the added burden of cases lost before the Convention organs, these
arguments have impressed Justice Gustaf Petrén, a member of the Swedish
Supreme Administrative Court, sufficiently to make him follow Eek part of
the way. Assuming that the Swedish interpretation of the international con-

3 See also supra note 22.

7] ov om rettergangsmaaten for tvistemaal” § 407 (13 August 1915, No. 6, as amended by law 14 February
1969 No. 9) and “Lov om rettergangsmaaten i straffesaker” § 391 (22 May 1981, No. 25).

5K rafft Consequences of the Ratification of the European Convention on Human Rights in Domestic Swiss
Law: International and Constitutional Law Aspects, in J. SUNDBERG, LAWS, RIGHTS AND THE EUROPEAN
CONVENTION ON HUMAN RIGHTS 29, 33 (1986); see also Villiger, op. cit., supra note 23, at 505-509.

*J. SUNDBERG, supra note 33, at 75-81.

%Eek, Die Erfullung von Verplichtungen aus zwischenstaatlichen Konventionen im Bereiche des interna-
PuliichelebyRdvasethisgimUrnemationgirechtliche und Staatsrechtliche Abhandlungen, in FESTSCHRIFT FUR
WALTER SCHATZEL ZU SEINEM 70 Geburtstag, 117 (1960).
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vention was wrong, “then this would today be a reason for the Supreme Ad-
ministrative Court to decide to allow a reopening of the case.”?

Thomas Buergenthal has pointed out also other ways to avoid the prob-
lems which may be posed by the doctrine of res judicata. Thus, under an estop-
pel theory States accepting the compulsory jurisdiction of the Court and admit-
ting that the defense of res judicata is waivable by the parties, would be estopped
from raising that defense in respect of cases dealt with by the Court; the under-
taking to abide by the decision of the Court (Article 53) would be inconsistent
with reliance on the res judicata effect of any prior domestic adjudication.
Under another theory, the judgment of the European Court could be seen as a
new fact or element that would have resulted in a different decision had it been
considered in the initial proceeding.”’

The reopening of proceedings in cases concerning administrative
authorities do not cause the same problems of principle as these decisions do
not have the force of res judicata.

(3) The question whether the reopening of proceedings will really serve
any purpose, depends to a large degree on if the domestic court or authority
may under domestic law adopt an interpretation of the relevant provisions that
is in conformity with the judgment of the European Court. Thus, a petition for
a reopening of the expropriation permit proceedings before the Swedish
Government in the Sporrong and Lénnroth case would not have been effec-
tive. Here the Swedish legal system as such in the case of zone expropriations
implied a violation of Article 6, something which a Swedish Governmental
authority or court could do nothing about; legislation by Parliament would
have been the only solution.*®

(4) Administrative pardon, amnesty and abolition are measures which,
although often unable to remove all the consequences of a conviction, may still
be of considerable importance from the point of view of the individual. An ex-
ample of the possibilities offered by these measures is presented by the
Neumeister case. In this case the European Court found a violation of the
Convention in the lengthy detention on remand of Fritz Neumeister (more
than 2 years and 4 months in total) in the conduct of complicated fraud pro-
ceedings before the Austrian courts at the end of which Neumeister was
sentenced to 5 years imprisonment. After the judgment of the European .

*Petren, Comments in J. SUNDBERG, supra note 33, at 83; it may be worth noticing that, at a colloquy
organized by the Council of Europe a few years earlier, in April 1981, he stated the contrary view: “if we had
lost it (the Boll case) there would have been no possibility whatsoever to enforce the decision of the Interna-
tional Court in Sweden.”

YBuergenthal The Effect of the European Convention on Human Rights on the Internal Law of the
Member States, 1.C.L.Q. SUPPL. 1965, 98-99.

#Petren, supra note 33, at 83-84; such legislation also seems to be on its way after the Boden and Pudas cases
have now been referred to the Court, see the Swedish Government’s legislative memorandum DsJu 1986:3;

httﬁrf{ ﬁ&%é{l&é’%ﬁﬁ%@@ﬁgﬁm Seestrg pote 28, in which the Austrian Government changed ;g

e relevant ore enacting the lex specialis which allowed the reopening of the proceedings.
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Court, Neumeister received, by way of a pardon granted by the Austrian Presi-
dent, remission of his remaining sentence (2 years, 7 months and 10 days). On
the question of restitutio the Court observed:

The applicant was convicted and sentenced to a term of imprisonment
considerably longer than his detention on remand and that detention was
reckoned in full as part of the sentence. Moreover . . . he was granted a
pardon on February 14, 1973 which he himself had requested as being the
best form of reparation and which was far more advantageous to him
than payment of a sum of money . . . These various circumstances
outweight the moral wrong of which he complains; the Court thus
reaches the conclusion that in this regard it is not necessary to afford him
any further satisfaction.”

The fact restitutio in integrum méy not always be possible is however also
recognized by the Convention which has provided for further remedies on the
international level. Article 50 states:

If the Court finds that a decision or a measure taken by a legal authority
or any other authority of a High Contracting Party is completely or par-
tially in conflict with the obligations arising from the present Convention,
and if the internal law of the said Party allows only partial reparation to
be made for the consequences of this decision or measure, the decision of
the Court shall, if necessary, afford just satisfaction to the injures party.®

The possibility offered the member States by Article 50 to escape that the
European Court imposes further international sanctions was in the beginning
perceived as an opportunity for,*” and by some also as an obligation for,* the
States to utilize and provide for effective domestic remedies capable of im-
plementing (executing) the judgments of the Court.

The question whether the Court’s interpretation of Article 50 has really
served to promote the creation of such procedures on the domestic level seems
open to discussion. In the Court’s second case on Article 50, the Ringeisen case
(1972), the Austrian Government argued that the conditions for the applica-
tion of Article 50 were not fulfilled when the applicant could exercise domestic

»1 EHRR 136, 151-152.

““It is a well-known fact that this Article is modelled on clauses found in a number of arbitration treaties,
e.g. the German-Swiss Treaty of Arbitration and Conciliation, 1921, Article 10, and the Geneva General
Act for the Pacific Settlement of International Disputes, 1928, Article 32 (see, for example H. GOLSONG.
DAs RECHTSSCHUTZSYSTEM DER EUROPAISCHEN MENSCHENRECHTSKONVENTION), 106 (1968). These clauses
were inserted to deal with the situation that a State, although willing enough to fulfill its international obli-
gations, for constitutional reasons is unable to do so without changing its constitution. They confer on the
arbitral tribunal the power to transform this obligation into an obligation to pay to the injured party an
equitable satisfaction of another kind.” — from the joint separate opinion of judges Holmbzck, Ross and
Wold in the “Vagrancy cases,” | EHRR 438, at 445; also Buergenthal, supra note 37, at 96; ¢f. also Gainen,
The Application of Article 50 of the European Convention for the Protection of Human Rights and Funda-
mental Freedoms: The Vagrancy Cases and the Ringeisen Case, TN.Y.U. J. INTL L. & Potitics. 177 (1974).

“Buergenthal, supra note 37, at 97.

“See J. FAWCETT APPLICATION OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS 336 (O 1969).
Published by IdeaExchange@UAkron, 1987
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remedies to obtain reparation. The Court did however not accept this view. It
stated instead that it will afford just satisfaction in all cases where the exercise
of domestic remedies to obtain redress “would lead to the . . . result of prevent-
ing the Court from speedily affording reparation for the damage caused by the
violation.”* The subsequent case-law also shows a tendency on the part of the
Court to avoid using Article 50 as a means for controlling that its judgments
on the merits are executed, as far as possible by the respondent State.*

The control of the proper execution of the European Court’s judgments is
instead mainly performed by the Committee of Ministers under Article 54 of
the Convention. Under this Article the Committee also controls the execution
of any award of just satisfaction given by the Court.*

According to the Rules of Procedure adopted by the Committee of Minis-
ters, the first step in the control is to invite the respondent State to inform the
Committee of the measures it has taken in consequence of the judgment.*
After having received this information, the second step is to decide whether, in
the light of the information submitted, further action is called for in the case or
not.*” Neither the Convention, nor the Rules adopted by the Committee of
Ministers contain any time limits for the execution of the judgment.*

<} EHRR 504, at 510 para 22.

4See also Villiger, supra note 23, at 481-187; but ¢f. the Piersack case, 5 EHRR 169, and what the Registrar
of the Court, Eissen, explains in his article on the Court, supra note 2, at 65-66 (translation from French by
the author): “There remained the question of just satisfaction . . . On instructions from the President of the
Court, the Registrar wrote, on 23 March 1983, to the Agent of the Respondent State in order to ascertain
whether ‘in the opinion of his Government, and without prejudice to the Court’s power of appreciation, the
Belgian legislation provided a means to wipe out entirely the consequences of the violation which had been
found’ on 1 October 1982; he referred to Article 50 of the Convention and to the relevant case-law. The
Agent replied on 29 April that the Minister of Justice had, in accordance with Article 441 of the Code of
Criminal Procedure, requested that the public prosecutor at the Court of Cassation should ask for a reopen-
ing of the procedure . .. On 18 May 1983, the Court of Cassation censured (its earlier) judgment in the case
in the light of the decision taken in Strasbourg. A new process will accordingly take place.

“Rule 3 of the Committee of Minister’s Rules concerning the application of Article 54 of the Convention
states explicitly that “the Committee shall not regard its functions under Article 54 of the Convention as
having been exercised until it has taken note of the information supplied in accordance with Rule 2
{measures in consequence of the judgment) and, when just satisfaction has been afforded, unti! it has
satisfied itself that the State concerned has awarded this just satisfaction to the injured party.”

“Rule 2 (a)

“Rule 4 compared with the usual wording of the Resolutions, see e.g. Resolution DH (85) 17 of 25 October
1985 in the Sporrong and Lonnroth case:
Having regard to the ‘Rules concerning the application of Article 54 of the convention’;

Having invited the Government of Sweden to inform it of the measures which had been taken in
consequence of the judgments, having regard to its obligations under Article 53 of the Convention-to
abide by the judgments;

Whereas, during the examination of this case by the Committee of Ministers, The Government of
Sweden informed the Committee of Ministers of the measures taken in consequence of the judgments

Having satisfied itself that the Government of Sweden has awarded the just satisfaction provided
for in the judgment of the Court of 18 December 1984,

Declares, after taking note of the information supplied by the Government of Sweden, that it has
exercised its functions under Article 54 of the Convention in this case.

“Rule 2 (b) states however “If the State concerned informs the Committee of Ministers that it is not yetin a
position to inform it of the measures taken the case shall be automatically inscribed on the agenda of a
meeting of the Committee taking place not more than six months later, unless the Committee of Ministers

http://ideaexchange.uakron.edu/akronlawreview/vol20/iss4/1
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The efficiency of the Committee of Minister’s control has been subject to
certain criticism. Thus Professor Rosalyn Higgins has some critical remarks to
the performance of the Committee in some cases: “In certain cases, no action
at all under Article 54 appears to have been taken by the Committee of Minis-
ters. There is thus no authoritative pronouncement by an organ of the Con-
vention as to whether the Court’s judgments have or have not been
executed.”®

Further criticism has been directed at the Committee’s practice of relying
on mere legislative proposals when taking its decision that no further action is
called for in the case; on occasion such proposals have not resulted in legisla-
tion.”® There is also difference of opinion regarding the extent to which the
Committee should evaluate if the proposed measures are really capable of
remedying the situation which the Court has found to be in violation of the
Convention.’* Another area of dispute concerns the extent to which the State
should be under obligation to provide the Committee with information relating
to measures of a general nature going beyond the particular case.*

Despite these problems relating to both the actual execution of the judg-
ment and the supervision thereof, the practical experience of the system shows
that the execution of the judgments (and of other decisions taken by the Con-
vention organs®) by the respondent State is sufficiently effective to motivate
an ever increasing number of individuals to use the European protection
machinery in order to challenge national decisions.> In this context it also may

decide otherwise; the same rule will be applied on expiration of this and any subsequent period.”
“Higgins, supra note 23, at 38-39.
%See, e.g., the Winterwerp case, supra note 22 above.

s'E.g. Villiger supra note 23, at 490-492; also Velu’s report, supra note 15, at 73; Higgins, supra note 23, at
37-38; Eissen refers on this point to the “faible propension du Comite des Ministres, organe politique de
cooperation intergouvernementale, a se montrer pointilleux en controlant I'execution, lato sensu, des arrets
de la Cour,” supra note 2, at 68. The practice of the Committee of Ministers does contain a few examples of
cases in which certain measures in consequence of a judgment of the Court were approved by the Commit-
tee of Ministers, but were later found by the Court to be in violation of the Convention, at least as applied in
a subsequent case — e.g. the Committee of Ministers accepted in the Golder case (1 EHRR 524) that certain
amendments to the British Prison Rules on correspondence were sufficient for the purposes of Article 54,
but when the amended Rules were subsequently brought before the Court in the case of Silver and Others (5
EHRR 347) their application was anew found to be in violation of the Convention, Symmons supra note 9,
at 387, 416; cf also, with regard to Sweden, the Committee of Ministers Resolution DH (85) 17 in the Spor-
rong and Lénnroth case and the subsequent Boden case {application |0 930/84, report adopted by the Com-
mission on 15 May 1986) which is presently pending before the Court — both cases concerning the right toa
fair trial before a court with regard to decisions by the Government granting expropriation permits concern-
ing the applicants’ properties.

2Velu supra note 15, at 73-82; ¢f. Villiger supra note 23, at 495-499.

ss“Operative effects” on the national level have in many cases been achieved also informally in the course of
the proceedings before the Commission (see e.g. the case of Karnell and Hardt v. Sweden, application no.
4733/71) or formally by way of a friendly settlement approved by the Commission or the Court, Higgins,
supra note 24, also Opsahl & Dolle, Settlement based on Respect for Human Rights under the European
Convention on Human Rights, written communication presented at the sixth international colloquy about
the European Convention on Human Rights in Sevilla 13-16 November 1985, Council of Europe document
HiColl (85) 15.

#Thus the total number of registered complaints were 1,926 in 1975, 2,225 in 1980 and 2,831 in 1985.
Published by IdeaExchange@UAkron, 1987 51
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be worth mentioning that, although the scope of the measures taken by the
States with regard to legislative or other changes in the domestic legal situation
have on occasions been de minimis, there has never been any refusal to pay
promptly to the applicant any sum afforded under Article 50.*

PRECEDENT VALUE IN SUBSEQUENT CASES ON THE DOMESTIC LEVEL

To what extent do the judgments of the European Court have any effect
on national decisions in subsequent cases? This is not only the question
whether, once the judgment of the Court has been executed in the respondent
State, it will be respected as precedent by the courts and authorities in that
state in subsequent cases, but also whether the judgment will be respected in
other Convention States in their administration of justice. Will, e.g., a judg-
ment against Netherlands be respected by the courts in Sweden?

Article 53 only prescribes that the judgments of the European Court shall
be considered binding in respect to the respondent State and only with regard
to the specific factual situation at issue in the case in question.

Evidently it is a basic premise for any discussion of the effects in subse-
quent cases that the national courts and authorities have knowledge of the
Strasbourg case law.*® A first question is therefor whether this premise holds
true.

If we first look at the efforts in Strasbourg to provide information on this
case law, these efforts are limited. Of course, these publications cover the
judgments of the Court,”” most of the reports of the Commission®* and the
various decisions of the Committee of Ministers,” as well as a wealth of other
materials concerning the Convention,” including, more recently (since 19795)
the travaux préparatoires pertinent to the Convention and the Additional Pro-

$SEissen, supra note 2, at 65.

%E.g. Schreuer, supra note 21, at 75: “It is difficult to explain, in a satisfactory way, why courts are so reluc-
tant to rely on the available international practice relating to the Convention. Part of this reluctance may be
attributable to a theoretical uncertainty about the relevance of acts of international organs in the court’s
framework of “source of law,” or a rigid adherence to the fiction that treaties become domestic law once
they have been incorporated and must consequently not be treated differently from statutes. The most im-
portant reason is, however, probably still to be found in a lack of adequate information on the part of bench
and counsel and an unfamiliarity with the published material.”

“These are first published in a roneotyped version by the Court itself (obtainable upon request to the
Registrar) and later in a printed version, the Series A, by Carl Heymanns Verlag K.G., Koln, Federal
Republic of Germany. The same publisher also publishes the pleadings and other relevant material from the
proceedings in the case in a Series B. Extracts from the judgments also appear in the European Yearbook on
Human Rights published by Martinus Nijhoff Publishers, Dordrecht, The Netherlands.

*These appear in the series Decisions and Reports published by the Council of Europe in Strasbourg,
France, and also, since 1986, after the Court’s judgments in the Series A, see supra note 53. Extracts of cer-
tain reports also appear in the European Yearbook, see supra note 57.

¥These are published in a roneotyped version by the Council of Europe itself and they also appear in the
European Yearbook, see note supra 57.

®See Leuprecht Making Human Rights and Human Rights Information More Accessible: The Documenta-
tion Center for Human Rights in Strasbourg, J. Sundberg, supra note 33, at 57-68.

http://ideaexchange.uakron.edu/akronlawreview/vol20/iss4/1
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tocols, in a collected edition,® and (beginnning in 1970, renewed 1984) com-
prehensive digests of the case law.® However, the resources for publication
and distribution remain small and a need for additional publications on the
case law of the Convention organs has certainly existed, in particular in those
countries where the language is not any of the official languages of the Council
of Europe, i.e. French or English. Only on rare occasions is a translation into
these other languages provided.®

Moving next to the national level I will restrict myself to describing in a
rather fragmentary way the situation in a few but important countries.

In the Federal Republic of Germany, beginning in October 1974, Mr.
Norbert Paul Engel undertook the publication of the Europdische
Grundrechte-Zeitschrift (EuGRZ), renowned for, among other things, its ex-
cellent registers. This series provides translations into the German language of
a selection of the decisions of the European Court and Commission.

In the United Kingdom, the European Law Centre which first devoted
itself mostly to Common Market law, expanded in 1979 into the field of Euro-
pean human rights by beginning the publication of the series European
Human Rights Reports (EHRR). This renders in easily accessible form the text
of the English version of the judgments of the European Court and the deci-
sions of the Committee of Ministers and lately also of a selection of the reports
of the Commission.

In Switzerland, reports (excerpts and digests) on the Strasbourg case law
are found in the trilingual series Jurisprudence des autorités administratives de
la Conféderation: prepared and published by the Federal Justice and Police
Department on order from the Federal Council.

The basic premise would thus appear satisfied, at least to the extent that
the case law of the Convention organs is available, although to various de-
grees, in local publications in English, French, Spanish, Portuguese and Ger-
man.

To what extent then has the question of external precedent value been ad-
dressed in legal scholarship? I shall not try to provide the reader with any study
of my own of the precedent value which has been accorded to the European
Court’s judgments by national courts and authorities in subsequent cases. That
would be much beyond the scope of this article.

I shall however briefly discuss some of the more interesting studies con-
cerning the problem of precedent and the methods used by their authors when

¢ Published by Martinus Nijhoff Publishers, Dordrecht, The Netherlands, 1985.
s?Published by Carl Heymanns Verlag KG, KoIn, Federal Republic of Germany, 1984.
¢ Thus, the Court will usually provide a translation to the language of the respondent state of its judgments

d. will a ovide tr; tions of summaries of its case-law to other European languages (German,
QbR AT ok .
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approaching this problem.*

These studies have mainly approached the problem of precedent by look-
ing at the domestic legal situation in one or more of the following ways:

(a) analyzing cases from domestic authorities, primarily, courts making
open references to the case-law of the Court (or the Commission) in order to
ascertain the extent to which the domestic decisions have been openly in-
fluenced by this case-law;

(b) analyzing the status of the Convention and the judgments of the
European Court within the national legal system in order to acertain the ex-
tent to which it seems possible to take account of them in domestic decisions;

(c) analyzing the possible motives, both on the legal and the practical
level, for domestic authorities to take the European Court’s case-law into ac-
count.

Theoretically, these studies have demonstrated, on the one hand, that the
domestic decision-maker may not always be able to give effect to a judgment of
the European Court in a subsequent domestic case as a result of the particular
domestic legal situation, in particular with regard to the Convention’s status
within the domestic hierarchy of laws. At one end of the scale we have Austria
which has incorporated the Convention into domestic law with Constitutional
rank, on the other we have the United Kingdom, the Scandinavian countries
and some other nations in which the Convention is not looked upon as a
domestic law for the reason that it has not been incorporated by Parliament.
On the other hand they have also demonstrated that the national decision
maker may have good reasons for looking at the European Court’s case law
despite these problems.® Christoph Schreuer thus stated in his survey in 1974:

In the case of the international organs under the Human Rights Conven-
tion, their function as effective organs of supervision, the continuity and
consistency of their practice and their specialization in matters of the
Human Rights Convention should endow their pronouncements with a
very high degree of authority, deserving careful examination and observa-
tion by domestic courts.%

“Buergenthal, supra note 37 and Comparison of the Jurisprudence of national courts with that of the organs
of the Convention as regards the rights of the individual in court proceedings, HUMAN RIGHTS IN NATIONAL -
AND INTERNATIONAL LAw, 151-200 (A.H. Robertson ed, 1968), c¢f also the similar analysis made by
Scheuner. COMPARISON OF THE JURISPRUDENCE OF NATIONAL COURTS WITH THAT OF THE ORGANS OF THE
CONVENTION AS REGARDS OTHER RIGHTS. /d., 214-266; Schreuer, supra note 21 (Schreuer has also published
the volume DIE BEHANDLUNG INTERNATIONALER ORGANAKTE DURCH STAATLICHE GERICHTE (1977), this
work has however not been at the author’s disposal); Ress, supra note 24, at 269, in particular 238-269;
Eissen, Le statut juridique interne de la Convention devant les juridictions penales francaises, DROITS DE
L'HOMME EN FRANCE — DIX ANS D'APPLICATION DE LA CONVENTION EUROPEENNE DES DROITS DE L'HOMME DE-
VANT LES JURIDICTIONS JUDICIAIRE FRANCAISES, 1-30 (1985); Villiger, supra note 23.

%Buergenthal, supra note 37 at 100-101; Schreuer, supra note 21 at 72; Ress, supra note 24 at 238-239;

hitp AN SHpra note 23 at 313514 of Kissen, fupra ante 2 at 68. 54
66Sc:hrt:uer supra note 21 at 72.
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Practically, these studies have also demonstrated that the judgments of
the European Court have openly been admitted to have influenced the na-
tional decision-maker in a number of cases. Thus, both the Austrian Constitu-
tional Court and the Belgian Court of Cassation seem to have openly reversed
their previous practice in some cases because of the authority accorded to the
European Court’s judgments.®’

It is however to be noted that the studies performed have or appear to
have been based on a relatively small number of domestic decisions, primarily
court judgments, which have been, one way or another, informally brought to
the attention of the author because of their open reference to the European
Court’s case-law.

Leaving aside the questions pertaining to the representativeness of the
materials studied, it would appear that the method of looking only at open
references suffers from certain shortcomings. As Schreuer observed with
regard to court judgments:

A thorough study . . . would have to examine in detail and by
chronological comparison in what cases before domestic courts relevant
international practice would have been available, [i.e. through the
pleadings or through the court’s own knowledge — my remark] whether
the domestic court’s decision shows any indication that it has been in-
fluenced by pertinent international practice and whether such practice
has caused a departure from solutions adopted in previous decisions.®

As Schreuer and several other authors hint,® the problem of precedent
cannot be solved by a mere analysis of open references to the European
Court’s case law in the judgment. There may be instances where, e.g. a judg-
ment of the European Court was cited by counsel to support his arguments
and also taken into account by the domestic court without this, for one reason
or another, appearing in the published judgment.”

A more comprehensive study of the precedent authority of the judgments
of the European Court would therefore require also an analysis of the
pleadings by counsel. However, as has been demonstrated by Professor Lock-
wood’s study on the effect of the Universal Declaration in American courts,
this type of study involves a big and difficult effort, and it would be even bigger
and more complicated if it were to be performed on the European scale. On the
more modest national scale, however, this type of analysis appears feasible,

’See with regard to the Austrian practice, the comments made on Prof. Ress’ report, supra note 24, by the
Austrian professor Theodor Ohlinger at 297 and with regard to the Belgian situation Ress at 268; ¢/ Eissen,
supra note 2 at 68.

#Schreuer, supra note 21 at 72-73.
“Id. at 73; c¢f. Eissen supra note 64 at 25-26.

"See Laakso Prejudikatverkan over Bottniska viken SKRIFTER TILL MINNET AVHALVAR G.F. SUNDBERG. 93,
Pulgishpdsirddeafiicoreaail dkiommiktiationell Ritt No. 40, 1978). 55
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and in relation to e.g., Swedish judgments, such an analysis is provided by the
annual reports published by Institutet for offentlig och internationell rtt.

Let me finally make some suggestions as to how to increase the precedent
value of the decisions of the Strasbourg Convention organs at the national
level. In essence, this boils down to some advice to attorneys.

I will begin this part with an illustration of the problem.

In a recent case, the Swedish Supreme Court was confronted with an
Italian request for the extradition of Mr. Sami Skaff, based on an Italian judg-
ment in absentia by which he had been convicted for a drug offense and
sentenced to 5 years in jail.™

When the case came before the Swedish Supreme Court, the matter of
allowing extradition on the basis of this Italian judgment had already been
before the German Bundesverfassungsgericht and been found to be contrary
to, inter alia, Article 6 of the European Convention on Human Rights. The
German Court had interpreted this Article, as applicable in the case, to repre-
sent an international law minimum standard. Before the Swedish Supreme
Court, counsel for Mr. Skaff argued that there was no need for the Swedish
Court to go into the issue of the admissibility of the extradition since this ques-
tion had already been decided by the German Court. Unfortunately, however,
counsel was not successful in bringing this argument to the attention of the
Court. The understanding of the Swedish Supreme Court is reflected in the
following quote from the judgment:

Sami Skaff seems to maintain that since the Federal Republic of Ger-
many, Sweden and Italy have all adhered to the European Convention on
Extradition of 1957, the German court decision should be a bar to extradi-
tion being granted in the extradition case pending in Sweden.

The question of extradition is in each separate case a matter between the
states concerned by the request. The German court decision is, under
Swedish law, no bar against the extradition of Samir Skaff from Sweden.
Consequently, the objection based on the effect of the German decision in

- the Swedish extradition case may be summarily dismissed by the Supreme
Court.

The Supreme Court thus never found occasion to take a stand on the issue -
whether or not the Swedish Supreme Court ought to arrive at the same result
concerning the effect of Art. 6, as had the German Bundesverfassungsgericht.
If the Article 6 issue had been clearly brought to the attention of the Court,
one may wonder if the justices really would have felt entitled to dismiss the
argument summarily. There does not seem to be any valid reason why the
judicial organs in any one Convention state should withhold its participation

n . . . S : T -
httﬂ;/?}lgé%i]uildls%gg lf((l"l{]t - f'JﬁAﬂlYl l%%g/ 'fegpe%\} /5,%?2%%?54{/3100!’ Sundberg HUMAN RIGHTS IN SWEDEN: THE AN5
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in the development of what Alessandra Luini del Russo has called “a European
common law of fundamental freedoms.””

Attorneys would seem to be well-advised to develop their arguments
under the convention, in particular by means of references to cases from the
European Court, because doing so tends to bring the risk of reversal more
readily to the consideration of the national court. Judges generally do not wish
to have their judgments reversed and the reversal risked by the case ending up
before the Convention organs in Strasbourg seems from this point of view no
more attractive than other reversals.

Counsel developing their arguments in this direction also serves the pur-
pose of meeting a requirement established by the Commission as a matter of
exhausting domestic remedies. Such exhaustion of remedies requires in the
opinion of the Commission that the applicant has been able to put the same
questions before the national court as he places before the Commission.”

This case-centered pleading technique has been a forceful instrument
among the American jurisdictions to keep the American states within one
American legal system, eventually crowned by the American Restatements.
Using it in Europe may well help towards achieving the European common
law of fundamental freedoms.

“Luini del Russo Prisoners’ Right of Access to the Courts: A comparative Analysis of Human Rights
Jurisprudence in Europe and the United States, 13 J. INTLL. & ECoN. 1, 4 (1978); ¢/ Drzemczewski, The Sui
Generis Nature of the European Convention on Human Rights, 29 1.C.L.Q. 54 (1980).

"Frowein Recent Developments Concerning the European Convention on Human Rights, J. SUNDBERG.
supra note 33, at 15.
Published by IdeaExchange@UAkron, 1987 57
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THE SWEDISH EXPERIENCE OF THE EUROPEAN
CONVENTION: THE VIEW FROM BENEATH

by
JAacoB W.F. SUNDBERG

FrOM NOTHING TO SOMETHING

The Period of No Complaints

Sweden was one of the signatories to the European Convention and
ratified it quickly.! It was indeed the third country to ratify and it accepted the
right of individual complaint for an indeterminate period at the same time.
Nevertheless, for decades the Convention was hardly taken seriously by the
Swedish people. Our most durable Foreign Minister, Professor Osten Unden,
probably voiced the opinion of most Swedes at that time when he wrote after
his retirement as Foreign Minister in 1963: “What Government would ever hit
upon the idea of e.g. summoning Sweden before the Council of Europe’s Court
for an alleged violation of the fundamental rights and freedoms set out in the
Convention?”? At times, the Swedish political and bureaucratical leadership
did not seem to be even aware of the Convention. At an international gather-
ing devoted to the subject of human rights all others lectured on human rights
in general and the European Convention in particular; but the Swedish partici-
pant, Dr. Hans Blix (later the Foreign Minister of Sweden) did not touch on
human rights, a single time. He exclusively spoke about the Ombudsman.’
“Not a single time could I find a question in which the Swedish legal standard
was less, or less secure than in the other countries” is a famous statement by a
Swedish member of the Committee of Experts on Human Rights (Council of
Europe) in the early 1970s.*

Indeed, up to 1981, there were very few complaints of Swedish origin
brought to Strasbourg. The annual number remained between five and ten.
The ones there were, were furthermore very minor ones. A perfect bliss seemed
to reign in Sweden.

*Professor Jacob W_F. Sundberg is currently the holder of the David L. Brennan Chair of Law at the Uni-
yersity of Akron; he is also Professor of Jurisprudence at the University of Stockholm (Sweden). His academ-
ic career started at the University of Uppsala (Sweden) and it has carried him to American, European and
Australlan universities. He has been Director of Studies at the Stockholm Institute of Public and Interna-
.tlona(lj Law since 1973. His major books have been devoted to Aviation Law, Family Law and Jur-
isprudence.

'Sweden ratified the European Convention on January 11, 1952. See Sveriges Overenskommelser med
Frammande Makter (SOF) 1952:35.

?Unden, Om FN:s och Europaradets domstolar, Svensk Juristtidning, 659 (1963).
’Blix, A Pattern of Effective Protection: The Ombudsman, 11 How. L.J. 386 (1965).
*Stromholm, Svenska Dagbladet (January 22, 1984).
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The Period of Massive Complaints

Then suddenly, out of nothing, so it seemed, came a flood of Swedish
complaints. The numbers rose dramatically in the early 1980s. The so-called
provisional files show the number of individuals feeling sufficiently aggrieved
to bring complaints. In 1981 their number was 42, in 1982 72, in 1983 240, in
1984 192 and in 1985 168. The number of registered complaints shows the
ones that were legally sufficiently well-drafted to serve as the basis of pro-
ceedings in Strasbourg. They were 8 in 1981, 18 in 1982, 46 in 1983, 51 in
1984 and 64 in 1985.5 This means that today Sweden has some 60 or so cases
pending at different stages before the Convention organs in Strasbourg. Pro-
portionately speaking, considering population, that is more than any other
country belonging to the Convention.

Thus, it would seem that the European human rights idea enjoyed a kind
of breakthrough in Swedish thinking around 1983. Even in an international
perspective this is remarkable. What happened, how was it done and how was
such a breakthrough achieved?

How Was IT DoNE?
Grievances Accumulated

Of course it takes some kind of grievance to generate a complaint and one
should not think that there can be no grievances in a welfare society. The
greater the area of governmental intervention, the more numerous are the
chances of conflict between individual and government. Social welfare means
interventionism and the expansion of social welfare which consequently
means greater opportunities for individual grievances, whatever other bless-
ings it may bring with it. The ruling Social Democratic party in Sweden always
viewed that expansion with committed sympathy. The expansion was given
high priority with the change of generations in the party leadership in the late
1960s and that came to colour in many ways in the decade to come.

In my inaugural lecture as Professor of Jurisprudence, 1970, I saw reason
to express it as follows: “In the Swedish public debate of today, it is not diffi-
cult to discern those elements that predict the transition to a system parallel in
essential points to the one prevailing in the people’s republics of Eastern
Europe.”¢

Indeed, in the eyes of the new party leadership, the time had come to
carry out the Socialist ideas. Room must be made for a great leap forward. The
obstacles were spotted; private ownership of land: a means of production;

sStefan Trechsel provided slightly different figures when reporting to the Second Seminar on International
Law and European Law, devoted to the topic of Merger of the European Commission and European Court
of Human Rights, and held at Neuchatel (Switzerland) March 14-15, 1986.

¢J. Sundberg, Teleologisk metod och fair play (Institutet for offentlig och internationell ratt No 34) 1, (1970)
http://ideaexchange.uakron.edu/akronlawreview/vol20/iss4/1
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courts being too independent of the ‘popular will’; the family as a reactionary
backwards-looking unit in a ‘progressive’ society; and private schools, subver-
sive if they spread another message than the one approved by the state school
authorities and unnecessary if they taught the same. In Mr. Palme’s new
Cabinet, removing the obstacles was assigned between the new leaders. Mr.
Carl Lidbom — besides being assigned human rights as a field — devoted
himself to thorough revisions of expropriation law and family law.” Dr. Len-
nart Geijer took care of the courts,! and Mr. Ingvar Carlsson (later Prime
Minister) assumed responsibility for what needed to be done in the field of
private schools.’

Mr. Lidbom was a dynamic person with original ideas. The new directives
of 1969 for the revision of family law was held to express well the views of Mr.
Lidbom, and they included the statement that there was no reason “to relin-
quish the use of statutory regulation of marriage and family relations as one of
several tools available” in the endeavours to create the new society.' Indeed,
as put by Professor Folke Schmidt, these directives presented “basic evalua-
tions with an openness seldom met with in political life.”"! Dr. Geijer took on
the courts. He warned them that “the courts do not exist outside of society, but
are societal agencies that offer a service to society.” 2 Courts were supposed to
be implementing societal policy rather than organs set up to protect the in-
dividual against the interventions in the state.” Indeed, lectured Dr. Geijer, the
Minister of Justice, to the law students at the University of Lund, in 1973:
“Behind the saying that the courts are there to protect the individual against
the ‘authorities’ there lurks an anti-democratic criticism of the parliamentary
system of government . . . It is, therefore, a dangerous saying.”'* The lay
assessors in Swedish courts, politically appointed, offered opportunities to bri-
dle judges too independent of the prevailing political climate. The Social
Democratic party attracted general attention by instructing their appointees in

'See generally R. HUNTFORD, THE NEW TOTALITARIANS, (1971). Mr. Lidbom is believed to be the spiritus
rector of the language in the Protocol on Justice Department Matters of August 15, 1969: ¢f J. Sundberg,
Marriage or No Marriage, The Directives for the Revision of Swedish Family Law, 20 INT. & Comp. L.Q.
223, 224, 236 (1971); and J. Sundberg, Experiment Repeated, 23 AM. J. Comp. L. 34, 40 (1975). The Direc-
tives are published in Swedish in Riksdagsberdttelsen 1970 Ju 52. — On the expropriation side, see Statens
Offentliga Utredningar 1969:50 Expropriationsutredningen; and B. BENGTSSON, EXPROPRIATION OCH
RIKSPLANERING (2nd ed. 1973).

*CY. J. Sundberg, Rdttskéillorna pa 1970-talet, in SVENSK RATT  OMVANDLING. STUDIER TILLAGNADE HILDING
EEk, SEVE LIUNGMAN, FOLKE SCHMIDT, 506 (1976).

*J. Sundberg, Human Rights in Sweden. The Annual Report 1985, Institutet for offentlig och internationell
ritt No 67 (1987).

®For English language comments on the 1969 Directives, see J. Sundberg, Marriage or No Marriage, supra
note 7 and J. Sundberg, Experiment Repeated, supra note 7.

"Schmidt, The Prospective Law of Marriage, 15 SCANDINAVIAN STUDIES IN LAaw 193, 213 (1971).

2L ennart Geijer, Domstolarna i dagens samhalle(tr. The Courts in Today’s Society), public lecture in Lund,
February 22, 1973. Dr Geijer has graciously provided the author with a copy of the original manuscript (on
file at Institutet for offentlig och internationell ritt in Stockholm, Sweden).

BG. Elwin, FESTSKRIFT TILLAGNAD PER OLoF EKELOF, 244 (1972).

Publiéigerbydprativoiargeglrskron, 1987
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closed party sessions, attempts from the side of the professional judiciary to
observe such sessions being cold-shouldered with the remarks that those judges
were unduly busying themselves with the affairs of the Social Democrats.” A
few years later, it was expressly said in the parliamentary debate that “to us,
Social Democrats, it can never be a question of the responsibility for the
political ideology disappearing if we are elected lay assessors.”'s The new
Swedish’ Constitution of 1974 assigned to the judiciary a much more subor-
dinate position than previously, by doing away with the separation-of-powers
principle!’ (replacing Montesquieu with Rousseau, as it has been put).'® Final-
ly, in the educational system the new attitude was voiced by Mr. Carlsson, and
in 1971, the National Board of Education received orders to plan for the
discontinuation of the private schools.” Indeed, in Stockholm some 30 of them
disappeared during the years to follow.

The long and deceiving calm that followed upon these changes is believed
to have reflected, mostly, the efficient muzzling of dissenting voices. Dissenters
were faced with the massive hostility of the media, controlled mostly by the
unions which in turn mostly belonged to the Socialist ‘machine.’ Critical voices
were hard to find except in samizdat literature.” Nevertheless, it would seem
that indignation was building up at the grassroot level. A cursory look at the
character of the complaints of the 1980s suggests that very often they are di-
rected against phenomena going with the expansion of the social welfare socie-
ty; in particular they seem to challenge the powers of the social welfare board
and tax boards over the citizenry.”? Parents often experienced a negative reac-
tion to the excessive control of family life to which they felt they were being
subjected. Being Swedes, they were seldom mindful of ‘human rights’ as such,
but they were mindful of social welfare payments. Their position was compro-
mised by neo-poverty taking too much away in taxes and redistributing it in
the form of social welfare. That made them dependent on the social welfare
machine and this in turn forced them to insist on their believed rights against
it.? Feeling that they were abused in a high tax society, paying the way for
myriads of social workers, people increasingly focused their fears on the agen-

3], SUNDBERG, HIGH TAX IMPERIALISM, Institutet for offentlig och internationell ratt No 51, Stockholm
1981, at 7 with further references. Compare Sodertund v. Sweden, Appl. No. 5258/71, 43 ECHR CD 73; and
J. Sundberg, The Media and the Formation of Law, in Festschrift fur Dietrich Qehler (hrsgb. Rolf Dietrich
Herzberg) (Carl Heymanns Verlag) Cologne etc. 447, 467 (1985).

“Snabbprotokoll fran riksdagsdebatterna 1975/76 No 45, at 13.

""Kunglig Proposition 1973:90, 91, 155.

83, Jagerskiold, Statsrattslig forskning kring dem nva grundlagen, Statsvetenskaplig tidskrift 50 (1976).
“Ingvar Carlsson, interview in Svenska Dagbladet, December 15, 1971; J. Sundberg, supra note 9, at 36.
2], Orring, interview in Goteborgs Handels och Sjéfartstidning, July 21, 1972, at 4.

1], SUNDBERG, supra note 15, at 21.

28ee, e.g., the complaints to the European Commission in the following two cases, both stricken from the
list after ‘friendly settlement’ with sizeable indemnities to the applicants (200.000 Sw. crowns each): Aminoff
v. Sweden, Appl. 10 554/83, 8 EH.R.R. 75, and Widen v. Sweden, Appl. 10 723/83, 8 EH.R.R. 79.

https/Aifgeesebanssd Runmad A \gRrlisr  Xippl VP 12978185, reported in J. Sundberg, supra note 9, at 126-138. 62
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cies that meant most to their lives and which seemed to hold unchecked power.

Registered complaints, tended however, to focus not only on the practice
of the social welfare boards (reflecting an overwhelming Marxist input in the
training of social workers during the 1970s) but also on the vagueness of the
Swedish legislation and the uselessness of the administrative court
proceedings.*

During the 1970s in Sweden, ‘human rights’ was mostly — and easily —
dismissed as a matter of foreign affairs. Nevertheless, the term had a life of its
own because it is so highly charged and so easy to keep in mind, not the least
due to the high scrutiny to which the Swedish media subjected the rest of the
world. Among the educated it did not need much insight to understand that in
many sectors of Swedish life a major conflict with the European Convention
was alive. After all, the Convention guaranteed the right of property (Art. 1 of
the First Additional Protocol), which is the essence of the European legal tradi-
tion in the right to a fair hearing before an independent and impartial court
(Art. 6); it saw and guaranteed the right to respect for family life (Art. 8), as
well as the respect for the parents’ religious and philosophical convictions in
the education of their children (Art. 2 of the First Additional Protocol).

Breaking the Bureaucratic Wall
The Bureaucratic Wall

Few people have an interest in making the situation under the Conven-
tion better known, it was said in governmental circles after Sporrong Lonn-
roth. “Most people hope to prevent any further complaints being brought
before the Commission based on -the rule in Article 6 by remaining silent.”?
And indeed, among the bureaucrats the appearance of perfect bliss was strong-
ly supported by their massive silence.

Relevant to this situation was, firstly, that within the Swedish Ministry of
Foreign Affairs, human rights questions were considered to be, by their
nature, foreign policy questions. A convincing piece of testimony to this came
to light when Carl Lidbom was made Minister de facto for human rights ques-
tions in 1969. The Permanent Undersecretary in the Foreign Ministry, Mr.
Sverker A strom felt forced to protest this assignment to a Foreign Ministry
outsider. “It is not possible to take human rights questions out of their political
environment.” Later, Carl Lidbom acknowledged the merits of the protest:
“The legal aspects are difficult to isolate. Furthermore, when things are getting
serious, they have to be subordinated to things political.”*

¥Cf. note 22.

Publ S NPRERG: L ANS, RIGHIS ANDFHE EUROPEAN CONVENTION ON HUMAN RIGHTS, 50 (1986).
»C. Lidbom, REFORMIST. 37 (1984).
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What this meant to the bureaucracy surfaced in a recent public discus-
sion. It was carried on between high bureaucrats and concerned the extent to
which the functionaries in the Ministries must refrain from criticizing publicly
decisions taken by the Government and their effects. Mr. Peter Lofmarck (an
insider) put it like this:

Even if the functionary should consider the decision wrong and feels
unable to say something positive about it (which anyway is seldom or
never requested), he or she must in any case outwards refrain from
criticizing the decision publicly. If the political leadership cannot have
complete confidence in this respect in the functionary, it perhaps will not
dare to rely fully in day to day work on the competence and judgment of
the functionary.”

He received a reply from an ex-insider, Mr. Clas Nordstrom, distinguishing
between the Government function and the Government interest:

It is being expected, and justly so, from those who are assisting the
Government in the drafting of legislation in their capacity of experts that
they will put their competence at disposal when it comes to structuring
the law as an instrument of the political will of the Government, and that
they will do so without any consideration of interests, values and com-
mitments of a private nature. The only legitimation they then need is the
legality of the Government. They assume no responsibility for the will of
the Government or its political motivation.

The loyalty of Mr. Lofmarck is of a different kind. With him the loyalty
in question does not primarily cover the task and the Constitutional func-
tion superior to the task that is exercised by the Government. Rather it
covers the Government in the meaning of the holders of Government
power as the representatives of a political group. In this perspective, loyal-
ty comes out as a call for holding back criticism that could disturb the
endeavours of the power-holders in this capacity to lay the foundations
for and to fortify a continuing hold onto power.

People in the Foreign Ministry, however, were subject to stricter rules. Even
Mr. Nordstrém found this unavoidable: “Holders of important posts in the
Foreign Ministry /ought/ not . . . make public statements indicating views that
deviate from the Government’s dispositions in matters of foreign policy and
general security. . . . There the Government function is in issue, not the -
Government interest (at least, this must be presumed).”*

From this, one may at least conclude that to the extent that human rights
issues are seen as foreign policy matters, the high bureaucracy will feel
discouraged from making itself visible once it senses that the Government has

7P, Lofmarck, Tjanstemédn mdste visa lojalitet (tr. Civil servants must display loyalty), Svenska Dagbladet
(April 19, 1985).

httpGd derdsargemadas nsbdinalawmimetsvieialitetissthe in camera loyalty), Svenska Dagbladet (April 2464
1985).
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taken a position.

This approach was indeed driven home when the Svea Court of Appeals
had made some references to the European Convention when consulted for its
opinion relating to the proposed (Lidbom) revision of the expropriation law.?
This brought the human rights Minister to express his displeasure in no uncer-
tain terms in the parliamentary debate on December 9, 1971. The opinion of
the Court was referred to as “a mistake on the part of the Court of Appeals,” a
“stupidity,” and “an opinion that the Svea Court of Appeals will prefer to
forget.”* The impact was such that every reference to the Convention was
dropped in the university textbook commenting upon the new legislation.*

Ever since the advent of the so-called ‘new teaching’ in the late 1960s,*
the bureaucracy had been made aware that when a matter was called ‘political’
in nature, it was not for them to deal with; it awaited ‘political’ decision. Mr.
Lidbom pushed the matter one step further. In 1974, capitalizing on those
bureaucratic tendencies, he gave form to a new philosophy of ‘social engineer-
ing”: We have to “get rid of and consistently so, the views of times gone by that
laws are written to last for decades as expressions of some kind of immutable
objective justice. Laws should not be looked upon with submissive respect. For
us [Social Democrats] they are working tools to be used to achieve political
goals. . . . We are pushing our positions in the direction of our own values . . .
pushing the positions all the time in all fields is the only possibility to get rid of,
eventually, class society.”*® One discovers easily here the basic Marxist
philosophy that the Law is not to protect the inherited values but rather to go
ahead and operate as the motor in society’s progression towards the ultimate
end station of history: Communist society.

The term ‘bureaucracy,” as used in the present context, is chosen to con-
vey a nondistinction between the professional judiciary and the administration
proper. Like in the Socialist Camp, the judge is part of the unitary administra-
tion. Indeed, this is a feature much appreciated from the top. The former
Minister of Justice, Mr. Ove Rainer says in his book, The Powers:

Work for the Government to a great extent being based on using judges
for various tasks is something unique. Excepting that the system to some
extent is used in Denmark and Finland, it is practically unknown abroad.

In many other European countries, it is customary instead that lawyers
are employed and recruited from the law faculties or the academies to do
legislative and treaty work. Theirs is a more theoretical and formal view
of the law than the one we have. This difference in outlook is a not unim-

®Statens Offentliga Utredningar 1969:50 Expropriationsutredningen.

»Snabbprotokoll frﬁn riksdagsdebatterna 1971 No 162, at 36.

3B. BENGTSSON, EXPROPRIATION OCH RIKSPLANERING, Uppsala (2nd ed. 1973).

2N, BECKMAN, FESTSKRIFT TILLAGNAD IVAR AGGE, 44 (1970); Cf. J. Sundberg, supra note 8, at 509.

Pﬁ)q.'isﬁ.ggmdgﬁ%ﬁgwmmq%gEFORBUNDEm KONGRESSHANDLINGAR, 191 (1974).

65



Akron Law Review, Vol. 20 [1987], Iss. 4, Art. 1
656 AKRONLAW REVIEW [Vol. 20:4

portant reason why we are in difficulties, e.g., in the application of the
European Convention on Human Rights.*

To the extent that the judiciary, in spite of the human rights Minister’s
blasting of the Svea Court of Appeals in Parliament, 1971, would feel inclined
to look to the European Convention, the matter was seemingly put to rest in
1974 when the Supreme Administrative Court in no uncertain terms declared
that they could not do so. In the Ranea Case, the fact that the ratification of
the European Convention had not been accompanied by Swedish legislation
was capitalized upon.

An international agreement to which Sweden has adhered is not directly
applicable in the domestic administration of justice: instead, those legal
provisions that are to be found in the treaty must be included in a Swedish
statute in order to be valid law in our country (transformation). There has
been enacted no such statute of transformation with regard to Article 2 of
the Additional Protocol of March 20, 1952, to the Council of Europe’s
Convention for the Protection of Human Rights and Fundamental Free-
doms. Consequently, no duty has arisen for the School Board to comply
with the rules of the Additional Protocol in its activities.*

Having this for a background, it is not surprising that on March 28, 1983,
the Faculty of Law at the University of Stockholm, advising the Rector, felt
entitled to state publicly and for the record that human rights was not a matter
for scholarly research.*

To sum up, faced with the combined might of political resolution, the
bureaucracy at large lost interest in the European Convention. It was seen as a
matter for a couple of experts in the Foreign Ministry and perhaps one or two
Professors. Being a foreign affairs matter, it was of absolutely no interest in the
Swedish administration of justice. The bureaucracy functioned as a Wall
against any intrusion of the human rights idea.

The Break-In Tools

If you compare, at the European level, the amount of literature that has
been devoted to the European Convention, it strikes you immediately how lit-
tle there has been in Sweden. In Germany, Switzerland and Austria, e.g. the
early 1970s saw a rich crop of contributions, focusing on matters of criminal
procedure, covered by the Convention;” but one more decade was to pass

#0. RAINER. MAKTERNA, 19 (1984).
¥ Regeringstrattens Arsbok, 121 (1974).

%Faculty resolution of March 28, 1983, upon application from the National Correspondent for Sweden to
the Documentation Centre for Human Rights (Council of Europe) for research assistance.

A look at the extensive footnote supplied by Prof. Jochen Abr. Frowein to his chapter in J. Sundberg,
supra note 25, at 12-13, conveys a general impression. Lindgren, Europakonventionen och det svenska rt-
tegdngsforfarandet (tr. The European Convention and Swedish procedure), 394 (1985), is the first attempt to
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before a single article on the subject was published in Sweden.*® Thus, the first
step towards taking human rights seriously in Sweden was to create a literature
about them.

Looking at the legal system from the point of view of the citizen’s rights
has no long history in modern Sweden. It goes back to the publication in 1947
of the book “Medborgarriatt” (Citizen Rights or Citizen Law, there is some am-
biguity in the termj: “What today may look self-evident to us was only 30 years
ago something almost surprisingly new” writes a recent commentator on the
book.* The spiritus rector and co-author, Professor Halvar G.F. Sundberg,
also published in 1957 the first, primitive Swedish commentary to the Euro-
pean Convention,® and it remained at hand until Halvar Sundberg had
published his 11th and last edition of that book (1971), the commentary re-
maining largely unchanged throughout the various editions. The publications
that followed were not overly helpful to aggrieved parties. Hans Danelius
wrote a book* on the basis of a report that he had prepared on the European
Convention in connection with the drafting of the new Constitution of 1974.%
The report convinced the legislature that no special consideration was due to
the Convention in the Constitution. Danelius’ book is instructive, but, little
related to Swedish things; nevertheless, in three editions (1975, 1981 and 1985)
it sold some 6,000 copies.

Of greater importance was the conference that was organized in Abo
(Turku), Finland, by Professor Tor Modeen in 1974.% It inspired some of the
participants, connected with Institutet for offentlig och internationell rdtt in
Stockholm to start the development of a course on European human rights for
advocates and the idea came to its first realization in December 1978, followed
by two more courses in 1979 and 1980. In the meantime, others organized a
teach-in for the general public at the old parliamentary building in 1979,% two
years later followed by a half-day Council of Europe human rights seminar for
advocates at the restaurant Operakillaren in Stockholm.®* In 1980, the

srechtliche Fragen in der Spruchpraxis der Europdischen Kommission und des Europdischen Gerichishof
fiir Menschenrechte,” published in the Federal Republic of Germany some ten years earlier (89 Zeitschrift
fiir das gesamte Strafrechtswissenschaft 761-795; cf 82 Zeitschrift fur das gesamte Strafrechtswissenschaft
743-781). In Switzerland, the Strasbourg case law is digested in the Swiss yearbook for Administrative Law
(Annuaire de jurisprudence administrative); in Austria it is extensively discussed in Ermacora’s and Others’
manual.

#Lindgren, supra note 37.

»G. PETREN, SKRIFTER TILL MINNET AV HALVAR G.F. SUNDBERG. (Institutet for offentlig och internationell
rétt No 40) 17 (1978).

“R. MALMGREN, SVERIGES GRUNDLAGAR OCH TILLHARANDE FORFATTNINGAR MED FORKLARINGAR. (7th ed.
1957). . .

“H. DANFLIUS. MANSKLIGA RATTIGHETER (consecutive editions 1975, 1981. and 1984).

“Statens Offentliga Utredningar, 1974:88. Europakonventionen och europeiska sociala stadgan.

“The proceedings were published in 8 REVUE DES DRoITS D LHoMME. HuMAN RIGHTS JOURNAL (1975).
“Part of the proceedings were reported in Svensk Juristtidning, 1-00 (1979).

“A number of the Advocates who were present at Operakidillaren have later taken various cases 1o

PulSitsasbiny deag xHansdichelsem, Hans Liljeson, and Kjell Jonsson).
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Institute-developed course was tranferred to the Faculty of Law in Stockholm
and was subsequently given as part of the regular law student programme
under the auspices of the Chair in Jurisprudence, the switch being all the easier
since the holder of the Chair had developed the course as Director of Studies at
the Institute.

In 1982, the Institute was appointed National Correspondent for Sweden
to the Council of Europe’s Documentation Center for Human Rights.* This
appointment by the Director of Human Rights in Strasbourg meant the begin-
ning of an energetic effort on the part of the Institute to make the Convention
better known among the Swedes. Having already published at that time the
volume, Studier kring Europakonventionen (translation: Studies on the Euro-
pean Convention), 1982, the Institute planned for a major breakthrough for
the Convention. Achieving it however, was held to be impossible without,
firstly, the publication and distribution of a pocket edition with the Swedish
version of the Convention text and a pocket instruction about the European
system and how to use it; secondly, making the Swedish bureacracy read the
Convention and take it seriously. In both matters, 1983 became the decisive
year.

On March 29, 1983, a Colloquy on Laws, Rights and the European Con-
vention on Human Rights took place at the Svea Court of Appeals in Stock-
holm. With a panel including representatives of Strasbourg and Switzerland it
assembled some 70 participants, mostly from the high bureaucracy in Stock-
holm. It was organized by the Institute on the principle of making representa-
tives of the Convention organs in Strasbourg meet representatives of the high
Swedish bureaucracy. The informal exchange of views would, it was hoped,
demonstrate to the Swedish bureaucracy how it was seen by the Convention
organs in Strasbourg, and show the latter how they were seen by the Swedish
bureaucracy. The participation of representatives of the Swiss government si-
multaneously provided a sidelight on another member of the Council of Eur-
ope than Sweden. That made human rights assume a new European dimension
at the colloquy. It was no longer a matter only of a relationship between the
Swedish bureaucracy and the Convention organs. It was equally a matter for
all governments in the Convention states and for all their bureaucracy.®

The pocket editions followed. During 1983-84 some 10,000 copies of the
instruction about the Convention machinery* were released among the gen-
“eral public, followed by an edition of the Swedish text of the Convention.*

J. Sundberg, supra note 25 at 68.

7] SUNDBERG, HUMAN RIGHTS IN SWEDEN, THE ANNUAL REPORTS 1982-1984 (Institutet for offentlig och
internationell ritt No 60) 56 (1985).

“J. SUNDBERG, supra note 25 at 8, 102.
“No 52 in the publication series of Institutet for offentlig och internationell ratt.
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Some 2,600 copies went to the Swedish Advocates in March 1984; in June of
the same year, 800 copies were distributed (thanks to a third-party generosity)
to the prosecutors in the realm.

The efforts continued. In fact, during the three years that passed since the
appointment as National Correspondent, the Institute published 8 numbers in
its publications series devoted to the European human rights theme.*' A major
effort went into the publication in Swedish of the text of the decisions in the
Sporrong Lonnroth Case — some 170 pages with the Report of the Commis-
sion and the two judgments of the European Court, with the addition of one
article on the history of the case as seen by the applicants, one article on the
importance of the judgments in the Swedish legal context, and one article on
the place of the case in the Swedish history of legal ideas. It was published in
1985.%2

Certainly, during the decade that followed Professor Modeen’s conference
in Abo, the need for literature had been met, not as richly as elsewhere but still
to a remarkable degree, considering that this was Sweden. But was it read?

Citation Cartels

Publication is certainly not enough: the writings must also be read. What
happened at the Colloquy at Svea hovratt of course was ‘read’ in the sense that
those who participated also listened to what was being said and recognized it
when they perused the volume with the proceedings of the colloquy. The rich
supply of pictures from the Colloquy which accompanied the Swedish edition
of the proceedings® also allowed the participants to recall who else could be
counted on to have ‘read’ the book in this sense. Finding the photos of Am-
bassadors Danelius and Corell in this group certainly made an impression.

It would of course be surprising if those interests who had succeeded so
well with the bureaucratic “Wall” would have been happy with the new
development. However, nothing more seemed to be called for than the setting
up of a citation cartel (a term for which I acknowledge my indebtedness to Pro-
fessor Leo Gross) to cordon off the disturbing new literature. Since any

1], SUNDBERG, B. MALMLOF, M MELLQVIST & F. SUNDBERG, STUDIER KRING EUROPAKONVENTIONEN (No
47) 1982; J. SUNDBERG, red., LAGAR, RATTIGHETER OCH EUROPAKONVENTIONEN OM DE MANSKLIGA RAT-
TIGHETERNA (No 50) (1984); SKYDDET FOR MANSKLIGA RATTIGHETER I EUROPA (No 52) (1983); DEN
EUROPEISKA KONVENTIONEN OM DE MANSKLIGA RATTIGHETERNA (No 53) (1983); VIKTIGARE TILLDRAGELSER
PA OMRADET FOR MANSKLIGA RATTIGHETER I SVERIGE. ARSRAPPORT FOR 1983 AVGIVEN AV INSTITUTET FOR
OFFENTLIG OCH INTERNATIONELL RATT (No 58) 1985; EUROPEISK TAVLAN [ FINGERAD RATTEGANG INOM OMRADET
FOR MANSKLIGA RATTIGHETER (No 59) [1985]; J. SUNDBERG, HUMAN RIGHTS IN SWEDEN, THE ANNUAL
REPORTS 1982-1984 (No 60) (1985); VIKTIGARE TILLDRAGELSER PA OMRADET FOR MASKLIGA RATTIGHETER I
SVERIGE. ARSRAPPORT FOR 1984, AVGIVEN AV INSTITUTET FOR OFFENTLIG OCH INTERNATIONELL RATT (No
62) (1986).

], SUNDBERG, RED., SPORRONG LONNROTH. EN HANDBOK (tr. The Sporrong Lonnroth Case. A Manual)
(No 63) (1985).

3], SUNDBERG, RED., LAGAR. RATTIGHETER OCH EUROPAKONVENTIONEN OM DE MANSKLIGA RATTIGHETERNA
i5150) prgglepExchange@UAkron, 1987
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essayistic literature is by definition incomplete in setting out the whole picture,
a citation cartel is not that easy to prove. In this case, however, the presence at
the 1983 colloquy of Professor Jochen Abr. Frowein, Vice President of the
European Commission, greatly facilitates the task. The organizers of the collo-
quy had asked him to give a lecture especially designed to be informative and
useful to a Swedish bureaucratic audience. He obliged and even went to great
pains to supply an extensive footnote apparatus to his paper in the printed edi-
tion of the proceedings.*

The presence and the extent of the citation cartel is then easy to study by
looking at the literature on the Convention that was published in Sweden after
the Colloquy. It is all the easier since it is not a big one. It is then interesting to
note that in every piece written by somebody connected with the Foreign
Ministry environment, directly addressing the Convention issues, the reference
to Professor Frowein’s contribution is missing. Not only such Colloquy par-
ticipants as Ambassadors Danelius and Corell omit any mention, whatever
footnotes they otherwise add to their texts,” but also papers written for the
enlightenment of the Swedish legal public by their subordinates or protegees all
show the same.*

The citation cartel of course also hit the other publications put out by the
Institute during these years. At times one may say that its instigators went too
far. In 1986 the Department of Justice published a Report proposing the in-
troduction into Swedish law of a special procedural remedy, designed to meet
the requirements of Art. 6 in the Convention and held to be necessary in view
of the judgment (1982) in Sporrong Lonnroth and the subsequent European
case law (Ds Ju 1986:3. Europaradskonventionen och riitten till domstolsprov-
ning). In this Report it is being stated flatly that the Commission Report in
Sporrong Lonnroth remains ‘unpublished’ (opublicerad)’’ in spite of the fact
that, at the preparatory stage, it was directly brought to the attention of the
drafters of the Report that the statement was untrue, since the Commission
Report was published in extenso in translation to Swedish in vol. 63 of the In-
stitute series.*

The Media Wall-
To this should perhaps be added a few words about the strange media

#Jochen Abr. Frowein, “Recent Developments Concerning the European Convention on Human Rights,”
in J. Sundberg, supra note 25 at 11-27.
“H. DANELIUS, MANSKLIGA RATTIGHETER, (3rd ed. 1984); Corell & Holtz, Mdnskliga rdttigheter. For-
Jarandet enligt den europeiska konventionen, UD informerar (1985).
%C. Holtz, Den Idnga vigen till dom i Strasbourg — ndgot om férfarandet infor Europarddets organ for de
mdnskliga rattigheterna’, Svensk Juristtidning 621-3 (1985); R. Lindholm, Om mdnskliga réttigheter i
Sverige, Svensk Juristtidning (1986), E. Fribergh, Europakonventionens krav pd domstolsprévning av for-
valtningsbesiut, SVENSK JURISTTIDNING 325 (1986); G. Melander, The Effect of Treaty Provisions in
Swedish Law, 53 Nordisk Tidsskrift for International Ret 63-70 (1984).

http Dl $ac198613¢ Blvspurdddhbrvetiorer volprattensdill domstolsprévning, at 47. 70

]. SUNDBERG, supra note 52, at 17-118.
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situation in Sweden. From the general attention that the Swedish media have
given human rights violations and human rights at large, abroad, one might
perhaps have concluded that even the matter ‘European human rights’ had
considerable news value. Many of the judgments of the European Court would
seem to have had much to offer a reasonably gifted Swedish journalist. But it
has reflected a Swedish zeitgeist not to report anything apart from the most
rudimentary facts about what was happening in Strasbourg. The Convention
has in fact been a non-issue to most of the Swedish media during most of the
time. This was so because it was deemed a legal matter, with much of the
thinking taking place on the abstract European level, totally beyond the reach
of the, almost without exception, legally untrained modern Swedish jour-
nalists.® Time and again the attentive observer would discover that the media
had deliberately suppressed news forthcoming from Strasbourg.®® An almost
sensational incident of this kind occurred when the Swedish media had nothing
to say about the friendly settlement of December 9, 1985, between Sweden and
four other countries on the one side, and Turkey on the other, while this news
was reported the day after by most other European media.®' To the Swedish
media, it would seem, it was not news fit for print.

Having this for a background it was something of a surprise that the me-
dia, on September 29, 1983, should provide the European Convention with a
totally unplanned marketing devise. This was the careless remark of the Prime
Minister, Mr. Olof Palme, mercilessly published by a major Swedish daily,
Svenska Dagbladet, in which the Prime Minsiter referred to the European
Court as the ‘Kindergarten’ of Mr. Justice Gustaf Petren (one of Mr. Palme’s
chosen adversaries).*? At the media level of thinking, this type of childish com-
ment is important. The ‘Petren’s Kindergarten’ image spread like wildfire and
reappeared in numerous references in the press and elsewhere. It is thought-
provoking to find it mirrored, a year later, in an editorial in Svenska Dagbladet
titled: “What the Kindergarten Can Do,” an editorial which fancy enough is in
fact reviewing an article by Professor Frowein in an American legal
periodical.®

The Human Rights Law Moot Court Competition

Neither the citation cartel, nor the massive hostility on the part of the
media were without effect. The effects in Sweden were similar in kind to the

£33 Sundberg, The Media and the Formation of Law, supra note 15, at 452-53; J. SUNDBERG. RED., OM
MASSMEDIAS RATTSSYN. STUDIER OCH FORHANDLINGAR UTGIVNA AV INSTITUTET FOR OFFENTLIG OCH INTER-
NATIONELL RATT. (Institutet for offentlig och internationell ritt No 55) Stockholm 1984.

“QOne such incident concerning a derogatory mistranslation from Swedish in the case Olsson v. Sweden,
Appl. 10 465/83, 8 E.H.R.R. 71, labeling one of the applicants “degenerate,” surprised the Swedish public in
1986 when the cable to the Swedish press agency TT setting out the story was intercepted and brought to
public knowledge in spite of the decision to suppress the story taken by the Swedish print media.

¢ For more detail, see J. Sundberg, supra note 9, at 88-97.

PubTAnSYNPRERS: sURIAREle AT, 3638 71
&Frowein, European Integration Through Fundamental Rights, 18 UNIv. MiCH. J.L. REFORM, 5-27 (1984).
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syndrome known internationally as ‘Finlandization.” Public display of support
for the Institute became so unfashionable that in the end the mandate as Na-
tional Correspondent was not renewed — no grounds given — but moved to
another institute at the University of Lund, i.e., a place as far removed from
the capital of the country as you could get.* Increasingly it was realized at the
Institute that renewed efforts were called for.

By this time the Jessup International Moot Court Competition happened
to intervene in the picture. A moot court competition is essentially an
American pedagogical tool, and it enjoys an established place in the cur-
riculum of the American law school® but it has also been utilized in other
places.® At the Institute in Stockholm, the idea was developed to use the pro-
ceedings in Strasbourg as a model for a moot court competition between law
students in the Scandinavian countries adhereing to the European Conven-
tion. Since the Director of Studies had rather extensive experience of teaching
in the United States and kept a voluminous file covering moot court competi-
tions, the necessary ingredients were at hand. The rules for the new competi-
tion were patterned along the Jessup lines.” In September 1983, proposals for a
discussion of the setting up of such a competition were sent out to various law
faculty dignitaries and the students’ Law Association.® They received little or
no response. During the Spring of 1984, however, by accident, the matter was
joined with another.

As a side effect of the ‘ideas of 1968’ (i.e. the students’ revolt in Paris)
Swedish students participate in faculty-level decisions determining mandatory
reading assignments. Under this system first year students may have a say in
what the last year students should read. That spring, the students exercised
this privilege to destroy a proposal concerning readings towards the end of the
law study curriculum. In mild criticism of this exercise (the youngest of the
responsible students was only six months in law school) the students received
professorial letters, written in Socratic irony, complimenting them for their in-
terest in such a far-away subject as this and adding that the Professor hoped to
soon be able to come back with an offer keeping in mind their interest. The
students then riposted, perhaps with some help from other interested people,
by turning to the Rector, the Ombudsman and the Chancellor of Justice, com-
plaining that the Professor was “threatening” them by his letters. The matter

#Raoul Wallenberg Institute of Human Rights and Humanitarian Law, Univ. of Lund.
©See e.g., Walsh, The Moot System, 60 L. Q. REv. 416, 421 (1899).

“D. Flint, Luxembourg Moot, 31 J.L. Soc'y SCOTLAND 79 (1986); Baker, Ten Days in Hong Kong, NEw
ZEALAND L.J. 334 (1983);, Gormley, International Moot Court Competition, 17 J.LEG. ED. 333; Fleming,
The Canadian Round of the Philip C. Jessup International Moot Court Competition, 30 UNIv. NEw
BRUNsWICK L.J. 187; Brown, The Jessup Mooting Competition as a Vehicle for Teaching Public Interna-
tional Law, 1978 CANADIAN YEARBOOK INTL L. 332

¢ Europeisk tavian i fingerad rittegdng inom omradet for ménskliga rdttigheter, supra note 51.

8 AFFAR AN T. LOF, EN vn" OKUMENTSAMLING UTGIVEN AV INSTITUTET FOR OFFENTLIG ,
htt?)?ﬁd%sﬁ%? rl?ﬂﬂ%}( foi E@f%? gn?t? linternationell ratt No 61, 1985).
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was taken deadly seriously in the bureaucracy, explanations that the offers to
be expected which were referred to in the letters, concerned a planned moot
court competition (a novelty in Swedish legal education) were dismissed as
completely untrustworthy and the Board of Trustees of the University of
Stockholm (Universitetsstyrelsen) called for a criminal prosecution. The
Chancellor of Justice did not go that far but reprimanded sternly the “writing
and despatching” of these letters.®

In a way the outcome was a blessing. The moot court competition started
at about the same time as the Chancellor let his decision be published in the
media.” Not everybody in the high bureaucracy thought that the Chancellor
of Justice or the University Board of Trustees really believed that a Law Pro-
fessor, offering his students to learn something, thereby was threatening them.
In this way a rather favorable atmosphere built up in high bureaucracy which
greatly facilitated the setting up of the moot court competition. The competi-
tion turned out to be a great success. Parties involved in the Sporrong Lénn-
roth Case set up a money prize and renewed it, dipping into the damage
award.” After two years, all the four Scandinavian countries had been sending
teams to participate; six universities were represented and a dozen teams took
part in finals and semi-finals. All in all some one hundred law students took
part in the finals held in June 1986 at the Palace of the Supreme Court in
Stockholm. The President of the European Court of Human Rights sat on the
panel of judges with two of his colleagues from Strasbourg, assisted by justices
from the supreme courts of Denmark, Iceland, Norway and Sweden.” It was a
great event, something that never had happened before.

When those representatives of the high Swedish judiciary, presidents of
various supreme and appellate Swedish courts, in the course of this competi-
tion, listened to the many hours of student pleadings based on the European
Convention, they also familiarized themselves with the Convention in a way
that no cursory reading ever could match. Not only did they consider the rules
of the Convention in the light of the case law that the students were pleading,
but also, by the participation of non-Swedish students and judges, they got the
full sense of the European dimension in the matter.

Needless to say, the event was tabooed by the Swedish media.” But this of
course in no way prevented the deep-going effects of what had taken place and
not the least the example that had been set by these presidents to their subor-
dinates in the Swedish judicial career. The Walls set up by the bureaucracy and
the media had been broken; the European message was coming through.

©J. SUNDBERG, supra note 47, at 102-103.
"Svenska Dagbladet, September 20, 1984.
). SUNDBERG, supra note 47, at 103.

7], Sundberg, supra note 9, at 108.
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THE EFFECTS

Friendly settlements

The first signs of a new attitude towards the European Convention in
Swedish officialdom was a reflection of a friendly settlement that was entered
into in the Skoogstrém Case on March 19, 1984. Sweden had made friendly
settlements in particular cases before but this was different. Until then, friend-
ly settlements had resulted mainly from the fact that the Swedish Government
had found it possible to agree that some sort of exceptional development had
taken place to the detriment of the individual applicant, but that the Swedish
legal system as such was beyond reproach. The Skoogstrom settlement con-
cerned legislation itself; it was a more or less thinly veiled undertaking on the
part of Sweden to amend Ch. 24 of the Code of Judicial Procedure so that the
periods of detention were brought into conformity with the requirements of
the Convention of Europe. A kind of undertaking also was hiding behind the
passage in the settlement that:

the Government has seen to it that the National Board of the Judiciary
and the Chief [State] Prosecutor will publish a summary of the [European]
Commission’s report so as to enable the judiciary and the prosecutors to
avoid creating in the daily performance of their duties situations which
have been found by the Commission to constitute a violation of the said
Article [5 (3)].

In order to satisfy this undertaking an official article was authored by Mr.
Peter Lofmarck, a high dignitary in the Department of Justice, and published
in a number of official periodicals for judges, prosecutors the police and ad-
vocates. In this article, Mr. Lofmarck concluded from the case law of the
European Court, “that the Swedish rules, at least in the way they are often ap-
plied in practice, cannot be reconciled with the Convention. Consequently the
rules will have to be changed.”

In the meantime it is desirable that the authorities will apply the present
rules, as far as possible, in such a way that there will be no conflict with
the Convention of Europe. . . . It is important . . . that the authorities
charged with the application make themselves familiar, as soon as possi-
ble, with what the decision of the Commission of Europe means in their
case.

By internal news letters in the courts and briefings of personnel in the office of
prosecutions the contents of this article were brought to attention in June,
1984. The effect was enhanced considerably by the almost simultaneous
distribution of the Institute pocket edition of the Convention text and the in-
struction about the Strasbourg proceedings.

74 . M
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Sporrong Lonnroth

The case Sporrong Lonnroth v. Sweden came to an end, in its judicial
aspects, by the judgment of December 18, 1984 in which the European Court
awarded the applicants damages in the amount of 1 million Swedish crowns
plus costs. They were paid out to the applicants pursuant to a Government
decision of May 2, 1985.”

However, by letter of December 23, 1984, a new victim made his ap-
pearance before the Government. Mrs. Inga Mari Lénnroth had challenged
the expropriation proceedings before the European Court, but, she was only
the owner of three fourths of the real property hit. Now the owner of the re-
maining quarter claimed damages on the force of the argument that his fourth
had suffered just as much as the other fourths from the expropriation pro-
ceedings. By decision of July 11, 1985, the Government accepted the claim and
ordered the payment of 66.666 crowns.

Had Arne F. Andersson been a party to the case before the Court, he
would have, in view of his co-ownership to the piece of real property, been
awarded damages on the corresponding grounds and to the same extent as
Inga Mari Lonnroth. With this as a background, the Government finds
that the claim presented by Arne F. Andersson should be assented to.

This being done, all the owners of land in Stockholm, who had been hit by
these major zone expropriations which had come to European attention
through the Sporrong Lonnroth Case, scrambled to press similar claims. A
drive was started by their professional real property owner association by cir-
cular letters of October 4, 1985; by December 17, a group of 64 owners had
been organized representing claims totalling more than 86 million crowns.’

On the other hand, the lawyer reputed to be the man behind the two ap-
plications in the Sporrong Lonnroth Case found his office dismantled by some
major banks withdrawing their support of it.” He survived professionally only
by other private interests coming to the rescue.

The European Limelight

Europe has rarely experienced the immediate intellectual community that
goes with a common language and which to the peoples of the American con-
tinents is something selfevident, since English is the common language (with
all respect for French-speaking Quebec) in North America, and Spanish (with
all respect for Portuguese-speaking Brazil) in South America.

Swedish administration of justice being based on the Swedish language ex-

J. Sundberg, supra note 9, at 56.
6], Sundberg, supra note 9, at 57.
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clusively has meant a kind of comfortable relative European anonymity for
Swedish bureaucracy. For Continentals and the British, observing what was
taking place in Sweden meant a real effort. Most would go unnoticed.

This has been changed to no little degree by the European Convention. In
Strasbourg, legal opinions and arguments are made available in English or
French, the official languages of the Council of Europe. Thereby they become
open for everybody commanding one of these world languages. Such people
are a great deal more numerous than the ones commanding Swedish. The
language barrier protection is gone.

Cases being taken to Strasbourg thus came to mean that the civil servants
in Sweden suddenly found themselves exposed to the European limelight. The
comfortable relative darkness gone, this was quite a traumatic experience for
many. It made them look with a great deal more apprehension to what could
be expected from Strasbourg, and to create among them an awareness of the
European dimension in what they were doing. A recent cartoon in a Swedish
daily makes the point. It shows a bureaucrat at his desk. An unknown opens
the door and whispers: “God sees you, and so does the Court of Europe.””

Advocate Pleading

Many are curious about how relevant the Strasbourg case law is in the na-
tional practice of the Convention states. A number of attempts have been
made to find the extent to which national courts have referred to and relied on
that case law. Such attempts have met with rather limited success, however.
Some of them were undertaken rather long ago when there was less to find.
Most of them seem to use an unsatisfactory method only focusing on what was
set out in the order and the opinion of the judgment. It is possible to do better
than that.

Mr. Lofmarck’s article is of course a strongly worded advice that Swedish
authorities should “make themselves familiar” with the Strasbourg case law in
issue and that “the police, the prosecutors and the courts take into considera-
tion the standards insisted upon by the Convention.” This may well happen
without it being reflected in any way in the opinion or the order of a judgment.
A better way to find out the relevance of the Strasbourg case law would then
seem to be to explore to what extent counsel includes the Convention element
in his argument. In its simplest form, this means to ask counsel whether he
thinks it pays to argue the Convention before the Swedish authorities. Based
on personal contacts with experienced practitioners in Sweden, I believe that
many today would answer yes to that question although simultaneously cau-
tioning about imperatives set by the diplomacy of the art. It is certainly not
unusual today to find the Convention or Strasbourg cases referred to in written
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argument;” and the judgment, while seldom mentioning this argument, will
often be so drafted as to align itself with the position which seems desirable in
view of the Convention arguments.

The Law Council

The best place to look for the effects of the European Convention’s
breakthrough in Swedish legal thinking is however in the opinions of the so
called Law Council (lagradet). This is a body recruited from the high judiciary
and supposed to offer its opinion as to the lawfulness and advisability of pro-
posed new legislation. It had been around for a long time® but in the new Con-
stitution of 1974, it received a kind of charter of its own. In Ch. 8, sec. 18,
para. 3, No. 1, it was provided that the Law Council should consider “how the
proposed law harmonizes with the fundamental laws and the rest of the legal
system” a sweeping reference that may or may not include the European Con-
vention. The year 1974 was a kind of low-water mark for the European Con-
vention in Sweden. This was the year when the Supreme Administrative Court
advised that nobody need pay any attention to it whatsoever, since there was
no ‘transformation law,’® Lidbom had recently blasted the Svea Court of Ap-
peals for having paid attention to it,*? and the Minister of Justice had warned
the courts against unduly protecting the individual.®* Consequently, it is not
surprising that in the case of the Act on Securing Evidence in Tax Matters,
enacted on November 27, 1975, the Law Council felt relieved of having to pay
any attention to the European Convention in spite of the fact that the leading
idea of the Act was to allow intrusion into private and family life without any
suspicion of any offence whatsoever having been committed, simply to allow a
fishing expedition for documents of interest to the tax authorities.®

Some five years later, summarizing his experiences of serving with the
Council, Justice Gustaf Petrén felt forced to raise the question whether the
Council was even constitutionally competent to express an opinion as to such a
treaty as the European Convention if that opinion were to deviate from the
one held by the Swedish Government as being the legal representative of Swe-
den in treaty matters.® It would seem to follow that the Law Council would
not feel free to consider the requirements of the Convention until the Gov-
ernment Agent had conceded in Strasbourg that a violation had taken place.

The Profit Sharing Tax Act was issued on December 22, 1983. It was an

PCfeg. J. SUNDBERG, supra note 47, at 42, 44, 48, 52, 84, 88, 92, 95, 97, 100.
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81 Regeringsrdttens Arsbok 1974, at 121.

82Cf supra note 30.

8 Cf supra note 14, at 15.

“For further detail, see J. SUNDBERG, High Tax Imperialism supra note 15, at 45.
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Act with some of the most sweeping effects ever experienced in modern
Sweden. It levied a tax on the profits of private Swedish companies, and sent
the tax moneys via some special funds to the unions for the purpose of allow-
. ing the unions to buy up the shares of the companies, thereby making private
enterprise pay for its own socialization.® The Law Council was given three
weeks to consider the proposed legislation.®’ In the opinion that was handed to
the Government, the Council addressed the issue of the European Convention
which had been raised by others, but found that the proposal did not con-
travene Sweden’s international obligations.

Similarly, the Law Council finds that the proposal does not contravene
our international obligations. The requirement in Art. 1 of the said Addi-
tional Protocol that such an intervention as is referred to in the Article
must be “in the public interest” may be considered to be satisfied in-
asmuch as the monies go to the general pension fund and are administered
by organs subject to public regulation. The fact that the Bills also serve
other purposes such as strengthening the influence of employees in
business life does not seem to call for any other view.

Whatever the merits of the opinion of the Law Council — it was indeed
challenged in the case Svenska Managementgrup v. Sweden® — it certainly
overruled the objections raised by Petren why resort to the Convention should
mostly be impermissible.

On November 14, 1984 the new activist interpretation was made explicit
in the Addendum to Sweden’s Report to the Human Rights Committee, sub-
mitted under Art. 40 of the International Covenant on Civil and Political
Rights. It is there said that the duties of the Law Council include that it “has to
consider the proposal [of a new law] to verify its conformity with international
agreements into which Sweden has entered.”®

During the Spring of 1985, the Law Council again was faced with pro-
posed laws raising a number of questions under the European Convention.

The first in the row was the Act on the Right to Fish (Amendment),
which was issued on March 28, 1985.% The basic issue was if it could be said to
be in the ‘public interest’ to deprive fishermen of their exclusive fishing rights
in order to allow town people to go fishing in the same waters for their
pleasure. The Law Council was briefed on the matter on January 3, 1985.°%
The Council had doubts whether any justified objections could be raised.

What may come close to being an issue in this connection concerns

%Svenska Managementgruppen v. Sweden, Appl. 11 036/84.
%], SUNDBERG, supra note 47, at 17.

%Appl. 11 036/84.
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whether the proposed legislation is in violation of the contents of the first par-
agraph of Article 1 of the First Additional Protocol to the Convention of
Europe. It seems possible to say on this point, however, that there is much
room for the Convention States to determine what should be such a general in-
terest which allows an interference with the right of ownership (see e.g. SOU
1974:88 p. 111). There does not seem to be any reason to disapprove of the pro-
posal remitted from the points of view here mentioned.

Another aspect of the question of being reconcileable with the Conven-
tion concerns compensation questions. The Convention text includes no ex-
plicit provisions on the right to compensation because of interference with
ownership. However, such a requirement is held to be included in the second
sentence of the first paragraph of Article 1. Provided that respect is paid to
what the Law Council has said in the past concerning the compensation ques-
tions, no problems should arise in any case in relation to the Convention mat-
ters now discussed.

Finally, on March 12, 1985, the Law Council discussed the proposed
Planning and Building Act.”? This was a major piece of new legislation and it
touched the areas where the Sporrong Lonnroth Case had made its impact.
Both the Convention and the Case received extensive discussion.

The Council first considered the case where the building rights on land
once given to the owner in the original Plan were taken away by the cancella-
tion or the revision of the Plan. The Council discussed the compensation rules
of the Bill and said:

Against the background now sketched and in consideration of the uncer-
tainty how the practice of the European Court will develop, it is doubtful,
in the opinion of the Law Council, if the rule will be considered to be in
conformity with the European Convention to the extent that the rule
means that a plan is revised or canceiled without any compensation to the
land owner.

The Law Council also addressed the issues arising under Art. 6 of the
Convention.

The reach of this Article is contested. The Bill sent to the Law Council

does not show whether it has been taken into consideration when the

legislation was being prepared, if the appeals system in PBL was in all

respects reconcileable with the Article. The decision in the Sporrong and

Lonnroth Case, referred to above, does however call for a closer look.*

Thereupon the Law Council discussed rather extensively what the rules set out
in Art. 6 would mean when applied to the PBL-Bill. The Council concluded:

The Law Council has wanted to draw attention to the problem now

92
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touched upon. The Law Council does not propose any change of the ap-
peal rules in the PBL-Bill in order to adapt them to Art. 6 (1). The rules
harmonize in their main features with the Swedish legal tradition and
with the basic features of our Constitutional and Administrative Law.
What changes in the rules that may be prompted by the fact that our
country has adhered to the European Convention is a question connected
with the broader issue of subjecting the administration generally to
judicial control. %

Thus the Law Council has come a long way from its position when the
Act on Securing Evidence in Tax Matters was before it. Certainly, the Council
has gone from nothing to something. It may well be that further advance along
this road will in the end tend to reduce the number of Swedish complaints to
Strasbourg.
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THE SPORRONG LONNROTH MEDAL

by
DoNALD M. JENKINS

Any legal system developing by cases must have people carrying the
burden of the cases. Plaintiffs and defendants in these cases like their counsel
are indeed when the moment is ripe vicariously cultivating the issues of
mankind. To any American audience of lawyers, Gideon's Trumpet (Anthony
Lewis’ famous book about a trial) recalls this issue.! Thus, those who convert
their personal grievances into a Leading Case have some right to be com-
memorated and so have those assisting them in their endeavours to win the
seminal judgment. In the United States, a journalist wrote a best-selling book
about Gideon; in Europe, they make medals. At this occasion I would like to
present to our panelists the medal that was cast to commemorate one of the
most important cases in the history of the European Convention on Human
Rights: the SPORRONG LONNROTH CASE.? The maxim going with the
medal is most appropriate to those who now will receive it. It is written in very
concise Latin: fulcrum infelicibus. (i.e. the fulcrum of the unlucky).?

Please, gentlemen, come forward to receive it.

'A. LEwis, GiDEON'S TRUMPET (1964); ¢f. Gideon v. Wainwright, 372 U.S. 335 (1963).
*Sporrong and Lonnroth v. Sweden, 5 E.H.R.R. 35 (1982); 7 E.H.R.R. 251.

3The first medal using this motto was cast in Sweden by the House of Nobility in 1764 to celebrate Countess
Charlott.a Taube, whose untiring efforts and at great expense had finally succeeded to win a rehearing and
an acquittal of twelve women from Dalecarlia, prosecuted and sentenced for witchcraft.
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PANEL DISCUSSION

MobperAaTOR WiLLiaM D. RicH, ASSOCIATE PROFESSOR OF Law, UNIVERSITY OF
AKRON ScHOOL OF Law

What we have planned for this evening is a discussion of various issues
pertaining to the International Covenant on Civil and Political Rights and the
question of its possible ratification by the United States. More specifically, we
will address constitutional issues arising from the possible U.S. ratification of
the Covenant. In doing so, we will draw on the expertise of our distinguished
panelists who bring to bear their knowledge of the International Covenant and
their experience with its administration and with the administration of similar
international human rights agreements. They will give us accounts of the ex-
periences of other nations which should provide us with an indication of what
might be anticipated in our own nation.

Our intention and our hope is for discussion to address questions from the
floor, as our audience includes a number of scholars of American constitu-
tional law, as well as international and comparative law. Their contributions in
the form of questions and comments will be essential to a successful discussion.
As you may be aware, the proceedings of this Symposium are to be published
and disseminated, not only in this country but also abroad. In order to provide
some structure for this evening’s discussion, I will exercise my prerogative as
moderator to sketch out a framework within which we can examine the con-
stitutional issues pertaining to ratification of the Covenant. I hope that this
framework then will serve as the agenda for the ensuing discussion, and I ask
your assistance in raising questions or making comments at appropriate times.

By defining the topic in constitutional terms, I do not intend to limit
discussion to the relatively narrow and technical questions concerning the cur-
rent state of American constitutional law in relation to the International Cove-
nant. To the contrary, I hope that the discussion will encompass both constitu-
tional law and what might be termed constitutional policy. In the United
States the debate over ratification of the International Covenant has often
been couched in terms of whether ratification would violate the U.S. Constitu-
tion. Although the possibility of such violations is undeniably important, it
should not, monopolize the debate. Regardless of whether one thinks that
ratification or fulfillment of the obligations of the International Covenant
would be unconstitutional, there are further constitutional questions that must
be addressed. If, on the one hand, it is concluded that ratification or fulfillment
of the obligations of the Covenant would violate the Constitution, it remains
to be determined whether the Constitution should be amended to permit such
ratification or fulfillment. If, on the other hand, it is concluded that ratification
of the Covenant would not violate the Constitution, it remains to be deter-
mined whether the structural or substantive changes that would be effected by
ratification are desirable as a matter of constitutional policy. So the constitu-

Published by IdeaExchange@UAkron, 1987 673 83



Akron Law Review, Vol. 20 [1987], Iss. 4, Art. 1

674 AKRON LAW REVIEW [Vol. 20:4

tional issues arise at two levels: law and policy.

In identifying the issues to be discussed, I will begin with the more general
or theoretical concerns and work toward those that are more specific or prac-
tical.

First, the possible ratification of the International Covenant poses some
important jurisprudential and institutional questions. It is ironic but, I think,
not wholly inexplicable that the United States has thus far failed to ratify a
treaty for the protection of human rights that is patterned to a significant
degree after its own Constitution and Bill of Rights. Perhaps one reason for
this failure or refusal is that the theory of natural rights, in which both
documents are grounded, has been seriously challenged in the interim between
the framing of the Constitution and the present day. At one time it was
generally thought, or at least professed, that judges decide cases by making
deductive inferences from basic principles of natural law that are non-political
and beyond serious controversy. Owing partly to the scholarly work of the
American legal realism movement and its intellectual successor, the critical
legal studies movement, large numbers of American legal theorists and lawyers
now understand judicial decisions, especially constitutional decisions, as the
result of a process that entails significant discretion and rests inherently on
ideological and therefore controvertible premises. Rights are seen not as God-
given or natural, but as human creations, legal constructs, that implement a
particular set of political, economic and social relations and that generally
serve the interests of the dominant or powerful groups in the society of which
the rights are constitutive. In short, the theoretical grounding of American
Constitutionalism has been called seriously into question, if not undermined.
There is reason to suspect that if Americans were to frame a Constitution in
1986, it would be very different from the one we have inherited. Specifically, it
is not at all clear that a new constitution would define human rights in the
vague terms of our current constitution or indeed in the relatively vague terms
of the International Covenant, delegating to politically unaccountable judges
the power to interpret those provisions in ways that profoundly affect political
and economic relationships in the society.

These observations lead to the following questions: First, must one accept
the natural law theory in which the International Covenant seems to be
grounded in order to favor its ratification? If so, can natural law theory be
defended against the serious criticisms that have been leveled against it?

If one remains unconvinced that human rights cases can be decided by
making logical inferences from objective ideologically neutral principles of
natural law, then the crucial questions have to do with who should be em-
powered to make authoritative interpretations of the human rights principles
embodied in the Covenant It must be determined what the appropriate

ribut 1on r1t is_betw el;llsspphtlcally unaccountable judges on the
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one hand and politically accountable legislators or executives on the other, be-
tween domestic and international authorities; and, within the United States,
between national and state governments. Thus, the question of who should
make authoritative interpretations subdivides into three categories.

With respect to the first category, to what extent would the substantive
guarantees of the Covenant be self-executing? Would the ratification of the
Covenant by the United States entail a significant delegation of authority to its
own judiciary to interpret the general language of the Covenant in ways that
necessarily have important ideological implications and social consequences. If
so, would this be an acceptable arrangement?

With respect to the second category of questions concerning who should
interpret the guarantees of the Covenant, what domestic effect would the deci-
sions of the Human Rights Committee have? Would the ratification of the
Covenant by the United States entail a significant delegation of authority to an
international quasi-judicial body — the Human Rights Committee — to inter-
pret the general language of the Covenant in ways that necessarily have impor-
tant ideological implications and social consequences?

If so, would such a delegation be acceptable and would it violate our Con-
stitution? The third category of questions concerning who decides — who in-
terprets the language of the Covenant — arises from the federalistic nature of
the American constitution. Although the federalistic nature of American
government has declined considerably in this century, the United States con-
tinues to divide governmental powers between levels of government in a man-
ner and to a degree that is relatively unusual among the nations of the world.
One question that Americans must consider is whether ratification of the
Covenant would significantly expand national legislative, judicial and ex-
ecutive powers into what heretofore has been the realm of state government. If
so, would this further dilution of federalism be acceptable?

Beyond the question of who should make authoritative interpretations of
the human rights principles embodied in the International Covenant, a final
set of questions concerns the definitions of particular rights under the Cove-
nant and the extent to which ratification of the Covenant will predictably alter
the rights that now exist in the United States. To what extent does the Cove-
nant provide lesser protection of human rights than does the U.S. Constitu-
tion? Notwithstanding the second section of Article 5 of the Covenant, which
negates the inference that rights protected under the existing domestic law are
diminished by their omission from, or lesser protection by, the Covenant,
might American courts tend to interpret the U.S. Constitution to be consistent
with the Covenant and thereby lessen the protection of human rights in the
United States? To what extent would the Covenant guarantee rights that are
not protected by the U.S. Constitution? To what extent would it broaden or
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ring new rights or broadening or strengthening those already afforded constitu-
tional protection, would the Covenant narrow or weaken other conflicting
constitutional rights? In this regard, three examples might be considered.

First, Article 6 of the Covenant declares that every human being has the
inherent right to life and requires the protection of that right by law. Other
rights guaranteed by the Covenant are vested in persons rather than human
beings. Moreover, although Article 17 prohibits arbitrary or unlawful in-
terferences with one’s privacy and family, nowhere does the Covenant express-
ly guarantee a woman’s right to make decisions concerning contraception and
abortion free from unwarranted governmental interference. Thus, the
language of the Covenant might well be construed to confer a right to life from
the moment of conception or at least some time before birth and thereby pro-
hibit or to require the prohibition of abortion. So construed, Article 6 would
conflict with the United States Constitution as it has been interpreted by the
U.S. Supreme Court.

The second example is found in Article 17 of the International Covenant
which prohibits arbitrary or unlawful attacks on one’s honor or reputation and
mandates legal protection against such attacks. No similar guarantee is con-
tained in the U.S. Constitution. Moreover, our constitutional guarantee of
freedom of speech has been interpreted to preclude the imposition of legal
sanctions for defamation of public officials or public figures except under very
limited circumstances. Thus, Article 17 may be understood to require
something that the U.S. Constitution prohibits.

A third example is found in the first section of Article 14 of the Covenant
which affords criminal defendants and civil litigants a privacy interest that
under unspecified circumstances is sufficient to justify exclusion of the press
and the public from a trial. If this provision were interpreted to confer a right
to a trial from which the press and public are excluded, it might well conflict
conflict with our constitutional guarantees of public trials and freedom of
press. :

There are, then, as I have sketched out this framework, three large ques-
tions, or sets of questions. One has to do with natural law and the Interna-
tional Covenant on Civil and Political Rights. The second has to do with, who
should make authoritative interpretations of the guarantees contained in the -
Covenant. And the third has to do with differences between rights under the
Covenant and those under the United States Constitution. What I would like
to do is to divide the time we have this evening for discussion among those
three categories, and to begin with the first. Must one accept the natural law
theory in which the Covenant seems to be grounded in order to be in favor of
its adoption and, if so, can natural law theory be defended against the serious
criticisms that have been leveled against it? What I would like to do is to begin
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from the floor.

JUSTICE WALTER S. TARNOPOLSKY, JUSTICE OF THE COURT OF APPEALS OF THE
ProvINCE OF ONTARIO

The question is: must one accept natural law theory to satisfy the re-
quirements of the Covenant? I do not think so. Just as I do not think that one
has to accept natural law theory when facing these issues within a domestic
situation, but I will not go into that. Let me deal with the Covenant. If I can
just take you for a moment to the Universal Declaration as a justification for
implementation of human rights standards — the first paragraph of the
Preamble is, I would agree with you, a natural law justification, but the second
paragraph (and for those of you who have been involved in any international
seminar or conference with participants from other parts of the world, par-
ticularly eastern Europe), you will find the last part of paragraph 1 empha-
sized; but paragraph 2 provides that “whereas disregard and contempt for
human rights have resulted in barbarous acts which have outraged the con-
science of mankind, and the advent of a world in which human beings shall en-
joy freedom of speech, etc., has been proclaimed as the highest inspiration of
the common people.” There, I think, you have the explanation or justification
for United Nations action in the post-World War II period. It was a reaction to
what the United Nations saw happening in Nazi Germany. People were not
being recognized as people. And I think the third paragraph is also important.
It says, “whereas it is essential, if man is not to be compelled to have recourse,
as a last resort, to rebellion against tyranny and oppression, that human rights
should be protected by the rule of law.” I think you have there another (and
very closely related to the one that I have mentioned) justification for human
rights promotion.

Within the traditional international law context, the most important re-
quirement was maintenance or preservation of international peace and securi-
ty. Now what you have — and this is in some ways the revolutionary, but I
would say not necessarily, natural law version of post-World War II human
rights justification — is that without promotion of human rights, international
peace and security is challenged. So I would say that this is not necessarily a
natural law justification. It is one within the context of the fundamental re-
quirement of international law — international co-existence. That is, that
without human rights protection, international peace and security is chal-
lenged. I would put it on that basis, rather than on natural law; but my col-
league to the left, I think, will give you a natural law basis.

MobDeErATOR RICH

Let me interject what may be a clarification of the question. I am not so
Pubﬂ}l%gtquggiglx&wh%% there is justification for imposing sanctions against cer-
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that matter, can be justified — can be accepted — without acceptance of the
natural law theory in which it seems to be at least partly grounded.

JusTiICE TARNOPOLSKY

I won’t add anything to what I said except that your second question does
not change my response.

DR. NoeL A. KINSELLA, SENIOR HUMAN RIGHTS COMMISSIONER IN CANADA

Let me just pick up the point on natural law, Mr. Moderator. Jacques
Maritain, I suppose is as well-known a natural law philosopher as you are go-
ing to find. In his book, which I believe he wrote while working in the United
States, entitled The Rights of Man and Natural Law, he pointed out very clear-
ly that the marvel of the Universal Declaration of Human Rights and by ex-
tension the Covenants consisted in the fact that the document did not rest at
all on any particular political philosophy. Indeed, the Declaration is a universal
standard of human rights precisely because the world community was able to
proclaim it notwithstanding the wide array of political philosophies, political
theologies and political systems. The universal standard that is articulated in
the Universal Declaration is simply a standard that has been articulated by the
world community notwithstanding differences in terms of political philosophy.
So I would argue that one does not at all need to accept a natural law theory in
order to recognize and subscribe to the rights that the world community has
achieved with the Declaration and the Covenants on Human Rights. That’s
my first point. My second point is made vis-a-vis the concern of our colleagues
here in the United States as to the meaning of the various provisions of the
Covenant, or for that matter the Universal Declaration. I think it would be
very interesting to conduct research on the position of the United States during
the preparatory work at the United Nations on the Declaration and the
Covenants. What, I ask, was the position of the U.S. delegation at the time vis-
a-vis some of these provisions to which you have alluded a few moments ago as
possibly being in conflict with your constitution? '

FRrReDRIK G.E. SUNDBERG, ADMINISTRATIVE OFFICER, EUROPEAN COURT OF
HUMAN RIGHTS

I would just like to add that from the European perspective, what Justice

Tarnopolsky said is reflected also in the European Convention. It is said there
that the European Convention is taken partly because the contracting states
reaffirm their profound belief in those fundamental freedoms which are the
foundation of justice and peace, which I think is roughly equivalent to preser-
vation of international law and security. But besides that, from the European
perspective, these fundamental rights and freedoms are subject of collective en-
forcement, also, because the European states wanted to achieve a greater unity
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MODERATOR RICH
Any further comments from the panel?

JoHN FINAN, PROFESSOR OF Law, UNIVERSITY OF AKRON SCHOOL OF Law

As I hear at least the last speaker, we seem to be talking about an in-
strumental rather than a natural law approach; and that is rather interesting.
About two years ago the holder of the Brennan Chair, Justice Goldberg, was
asked whether judges make law; he said, “what do you think we do all day?”
Jacob suggested that law is an artifact. There is nothing really wrong with the
notion that this human rights convention, whether we indulge in the fiction of
a codification of natural law, is basically positive law intended to create rights
which heretofore have not been created. You know, we get into that problem
in Swift v. Tyson, where the courts thought that a federal judge could say:
well, the opinion of the Ohio Supreme Court about Ohio law is wrong because
we checked independently; and we found out they made a mistake. Erie v.
Tomkins, if nothing else, was a repudiation of that view. It seems to me that
for some reason which seems embedded in the human psyche, we seem to feel
some sort of an atavistic need to ground positive law on some sort of a tadpole
and fish analogy or whatever and put new wine in old bottles. If we take the
notion that we have to codify our sense of injustice and our widely shared
revulsion against some of the violations of human rights, there is really
nothing wrong with creating positive law and couching it in the garb of natural
laws because of its psychological import. But that’s entirely different from the
suggestion that if there is no natural law, there are no human rights.

Jacos W.F. SUNDBERG, PROFESSOR OF Law, UNIVERSITY OF STOCKHOLM

Let me say this, that there is a certain cultural diversity; and what you
have in particular in the United States but also in Western Europe, perhaps in
Europe, as a whole, is a belief in law conceived of as legal procedures. You can
really end up in almost any type of disastrous consequences as long as you do it
in the right way. And this is a way of thinking that does have its merits,
because it certainly does entail that power doesn’t always win. There is a cer-
tain element of fair play in viewing conflicts this way, but it certainly is not the
only way you can approach the resolution of conflicts. It certainly is not the
one that is perhaps the most prevalent in the world considering the distribution
of populations, but it is one that has been historically triumphant, much due to
what happened during the 19th century. We have pinned our identity to a con-
siderable extent to this view of looking at conflicts and resolving them. I think
it’s a great triumph as such that this thinking has gone into a global instrument
of the type of the Covenant, and indeed into the document, the Universal
Declaration. For that reason, in case we want to remain paramount, in case we
want to triumph, there is a battle that we have to take upon ourselves. In par-
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premises, that do not accept this view of life, and would rather have it some
other way. This is what I call the European artifact, at least that is what I call
it in Europe. In the United States, I might perhaps prefer to call it a Western
artifact. But certainly it is not a law of nature in the sense that it was always
s0, it will always be so, and will be so whatever the type of society that is
around us. I think it is reasonably good society as societies go, and I think it is
worthwhile fighting for.

MODERATOR RICH

If I may interject a comment for a moment here, I think that Professor
Sundberg’s last remarks and his earlier remarks this afternoon go part of the
way toward illustrating the point of the question; and that is that what is
presented by the consideration of the International Covenant is a particular vi-
sion of society or at least a range of possible societies. The question would seem
to be: does that match the kind of society that we want to have here, and we
want to promote elsewhere in the world. I think Professor Sundberg’s earlier
remarks this afternoon make clear that at least for some people the content of
the Covenant is clearly ideological in that it has to do with basic choices con-
cerning who should own the means of production. If that is what underlies the
Covenant, and perhaps it’s not, we should certainly be clear about it.

JoHN K. EBiasaH, PROFESSOR OF Law, GEORGE MASON UNIVERSITY SCHOOL OF
Law

I think I cannot direct my answer to the three questions you posed; I'd
rather like to speak in general terms. Now when it comes to questions of
human rights, normally with respect to the enforcement of international law,
United States has a tendency to put certain issues on academic level by inter-
posing all sorts of fanciful or unrealistic issues to merely cloud the real issues at
stake. Now this makes it rather suspicious. When we take the Universal
Declaration of Human Rights, it was essentially an American declaration; and
the United Nations Charter makes it specific that member nations would take
the necessary measures in order to implement human rights and protect fun-
damental freedoms of their people. 1 think that when the United States was in-
strumental in bringing about the Universal Declaration on Human Rights, the -
intention was that the declaration would be given effect to in the future.
Again, when we take the inter-American Convention on Human Rights, the
United States was also instrumental in its formulation, yet, The United States
has refused to ratify that Convention. I think we have to face the reality. The
Constitution underscores the fact that treaties are supreme law of the land.
And yet when it comes to implementation of treaties, the courts have a way of
getting around it by using arguments like the equality in rank, or first in point
of time, self-executing and non-self-executing clauses, to undermine the effec-
tiveness of such international treaties vis-a-vis the Constitution. This country
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has not come to grips with the fact that there are certain groups which have to
be protected by the Constitution or by the national policy as a-whole. We have
the question of race, based upon color, or ethnic origin, the question of
discrimination against women, blacks, and other minorities. Now I submit to
you that if the Covenant on Civil and Political Rights were to be ratified, these
issues would not have arisen. There would be no need for constitutional
amendment in order for the ERA to be implemented. There would be no need
for such a constitutional amendment if America ratified the inter-American
Convention on Human Rights. The European nations have ratified the Cove-
nant on Civil and Political Rights. They also faced the same problems as the
United States but chose to come to grips with the reality. Could America be
the leader among nations? Like the motto, “out of many, one” — therefore,
what I am saying is that if the United States wants to be perceived by the world
as a leader among the community of nations, then it must not pay lip service to
its international obligations or put important issues on mere academic exercise
but must express its sincerity by ratifying international human rights treaties,
not only the one on Civil and Political but the rest of the human rights treaties
of the United Nations. Otherwise, this nation does not project a very good im-
age in the eyes of the rest of the world.

PROFFESOR FINAN

In some of the discussion at dinner, it wasn’t altogether clear whether a
treaty which varies, contradicts, or modifies the Constitution is the supreme
law of the land; but there is nothing wrong with a treaty that supplements the
Constitution. And I take it, if some treaty supplemented it by enacting, for ex-
ample, the substance of ERA (Equal Rights Amendment) or some other con-
stitutional proposals by say, the American Civil Liberties Union, (I understand
— and I know nothing about constitutional law and am terribly un-
sophisticated —) I’m not sure that there is any problem with supplementing
the Constitution in such a manner but some of the constitutional lawyers at
dinner seemed to think there might be a problem.

ALLEN SULTAN, PROFESSOR OF Law, UNIVERSITY OF DAYTON SCHOOL OF LAW

I have a few remarks in defense of natural law — looking at it from a thor-
oughly constitutional, rather than an international vantage point; and without
at all contradicting the statements that have been made as to the fact that both
regional and universal declarations do embrace standard and, pretty much,
parallel norms. However, before I get into that, Professor Ebiasah’s statement
requires that I make a short response; not disagreeing with anything he said;
but perhaps putting it in a different perspective, while at the same time under-
standing thoroughly the vantage point of somebody from the Third World.

When Abraham Lincoln was elected as our 16th president, he stopped off
ronthisswayteMashington and made a speech at Independence Hall on the true o,
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implications of the then obviously pending Civil War: our commitment to
human dignity. In many ways it harkened back to his Dred Scott speech
following that fateful decision four years earlier where he pointed out that the
statement that “all men are created equal” was not necessary for our separa-
tion from Great Britain. It didn’t have to be put in the Declaration of In-
dependence for that purpose; that there certainly was a sufficient delineation
of grievances to justify breaching their oath of allegiance to the English crown.
Rather, it was put in there for another reason. Lincoln said it was put in there
as a standard, a standard or a norm that will never be perfectly achieved; but
nonetheless, it will provide us with the proper direction. Always trying, he
said, to accomplish it; always working towards its realization, although we
understand that it will never by fully achieved. So what I have to say, I guess,
in response to Professor Ebiasah, is that our norms can never be perfectly
realized. But that doesn’t change the fact that they are norms that we’re com-
mitted to. Within the vicissitudes of human personality and given the limita-
tions of the human psyche, we will work toward them. If there is a gap in our
country, it is a gap of a political nature and not a gap of philosophical commit-
ment. Very often, sadly, human nature has indicated that our philosophical
commitment is far from realized, indeed often contradicted; but it remains our
philosophical commitment.

That is why I think that somebody has to speak in defense of natural law.
I don’t want to take too much time, but I feel very strongly about it. I think the
problem with natural law is one of labels, one of definition. One of the major
areas of debate over natural law was, who was to define it. So we have to ask
questions. First, were the Framers committed to natural law, or to the precepts
that grow out of natural law, precepts that are now realized, universally and
regionally, in the human rights documents? And if they were so committed,
how did they intend to have these norms or precepts implemented — never be-
ing fully realized, but always working towards them?

My personal view is that, yes, they were so committed. I think we have a
host of political documents proclaimed at the outset of our nationhood that
clearly proves that commitment. Remember, I am trying to express it from a
constitutional rather than an international vantage point. What makes up this
host of political documents from our latter 18th and early 19th century? Well,
we have the Declaration on the Causes of Taking Up Arms written by Dickin-
son and Jefferson. If you read that Declaration, you see clearly that they felt
very strongly about the rights of individuals vis-a-vis the arbitrary use of of-
ficial power. Then, of course, we have our Declaration of Independence which
speaks in so many words of “the Laws of Nature and of Nature’s God.” Now,
that may be a label; again, the question remained, who is going to define it?
Well, I think that the Framers also answered that question. Also, we have the
Preamble to the Constitution. And we have the Bill of Rights, which in their
tim as not Dew fl %n but ratlilzer an old thing. Remember the sequence of
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events: when Virginia’s House of Burgesses instructed their delegation in
Philadelphia to call for independence, they set up a committee, under George
Mason, that drafted the Virginia Declaration of Rights. And they took their
direction and justification from the Glorious Revolution of 1688; and by the
time we drafted our Constitution, every state had guaranteed individual rights.
Now if you want to call it natural law or you want to call it something else, |
think the message of their intention was rather clear. And that intention, that
there are basic norms, was articulated by Mr. Justice Chase early in the history
of this country, in 1798 (Calder v. Bull). He said that there are things that
government cannot invade.

The problem we have in this country is, we sort of got off on a tangent; we
didn’t follow through. In the nineteenth century we became entangled in the
morass of materialism. That is why many foreigners look to America since that
period and say: you know you are very hypocritical. You haven’t lived up to
your nobel birth. But that doesn’t erase the history, the intention of the Fram-
ers, what they had in mind: that there will be individuals who will implement
these precepts. They are the federal judges; Hamilton clearly writes about this
in his 78th and 81st Federalist Papers, papers that fully support both Marbury
v. Madison and Martin v. Hunter’s Lessee. They, the judges, will apply the
norms or precepts. Among humans they are the best because, to a substantial
degree, they are insulated from the political imperatives of government.

Now the question has been raised regarding the International Covenant,
as to whether it will be self-executing or non-self-executing. To me that is only
half of the argument favoring ratification. Sure, it may not be self-executing
with respect to its implementation on our municipal level. But the norms that
have been adhered to by way of an international commitment cannot help but
have an impact on the everyday judicial decision making in this country —
maybe not as much as they should, as quickly as they should, and if not self-
executing, not cited as direct authority; but nonetheless, that effect will exist.
As far as the federalism question is concerned, I look to the very recent case of
Wallace v. Jaffree and 1 say, well, that the states must abide by national
norms, articulated by the Supreme Court. These are national values. In Wal-
lace v. Jaffree the majority made it very clear that the states don’t have any
right to violate these basic precepts. There the specific principle was freedom of
conscience. But what’s sauce for the freedom of conscience goose, is sauce for
the gander, of the other norms as well.

I guess what I am saying is that if we have to look to humans to maintain
our human dignity, which we do, I think that the Framers were clear that
there were norms that they wanted to increasingly and persuavisely imple-
ment. This is the most important half of the argument favoring ratification.
Thankfully, international law is now beginning to realize the wisdom of the
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Western Sahara case. Clearly, concepts of sovereignty are moving away from
absolute dominion over a nation’s subjects. Clearly, sovereignty may be em-
bracing an agency concept, or one focusing upon administration of the peoples’
business. Officials are given a certain amount of authority, yes, but they can-
not invade the rights of the individual whom they serve. And if that is becom-
ing an emerging international concept of sovereignty, and I believe that it is,
our Framers embraced it two hundred years ago. They knew that if we have to
have anybody to implement this on a chapter and verse basis, leave it to the
federal judges. We have far more checks on that least dangerous branch than
we have on those who hold political power with their weapons of the purse and
of the sword.

MR. MicHAEL PARTLOW, Law CLERK, NINTH DISTRICT COURT OF APPEALS OF
OHio

I think the last speaker really identified the issue when he addressed the
question of sovereignty. I got the impression from various panelists today that
there is not really very much in the main body of the Covenant that is not
already in the United States Constitution and that the items that may be in the
main body of the Covenant, that are not in the Constitution, are sufficiently
vague that our case law can probably be interpreted to encompass them. I
think the real controversy here is with the Optional Protocol. The question
that I have for any panelist who cares to comment on it is: why do you insist
that the Optional Protocol is part and parcel of the entire package? Why do
you feel that if we do not adopt the Protocol, we have not really accomplished
anything? I agree that the Optional Protocol certainly gives individuals greater
rights than the Covenant by itself. However, Article 41 of the Covenant can
really accomplish what needs to be accomplished in the manner that interna-
tional law usually works: states dealing with states. Some commentators con-
tend that the Optional Protocol is necessary because there are so few states
who have ratified the Covenant at this time, that they do not normally bring
actions against one another. I agree that this is currently the case. However,
this seems to be a fairly short-sighted analysis. If, for example, forty to seventy
states ratify the main body of the Covenant, won’t Article 41 of the Covenant
become very effective, without the extreme intrusion that the Protocol would
make upon sovereignty? Consequently, is the Optional Protocol really
necessary? Anybody care to address that?

DR. BERT P. Lockwoob, JR., PROFESSOR OF Law, UNIVERSITY OF CINCINNATI
ScHooL oF Law

The thrust of your comment is, I think, a correct interpretation of interna-
tional law prior to its entering into the human rights phase. Human rights by
definition are restrictions upon a government. To think that governments are
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selves is probably not an assertion that you would want to place too much em-
phasis or reliance upon. It is clear, at least from my vantage point, that the
primary promoters and protectors in this post-World War II era of human
rights have been the non-governmental organizations, Amnesty International,
the International Commission of Jurists, the lawyers that are bringing the
private complaint; and that’s not surprising. I mean governments, as I say, are
not likely to be the ones that are going to be in the forefront on these issues. [
think, and that’s why in my remarks I characterized this as entering a revolu-
tionary phase in terms of law and the international area. Practice would not
make one sanguine that states are likely to bring actions over the human rights
practices of another state. There are a few exceptions — you had some in the
Council of Europe against Turkey and its human rights and their Greek
generals — but as a general matter, your state-to-state complaints are not a
workable phenomena. Therefore, and certainly we are very comfortable with
this in the United States, that the actions by private parties are the most likely
to be effective remedies. I give you an illustration. Right now in the U.S., you
have a case that was argued about three weeks ago before the inter-American
Human Rights Commission an appeal brought from the U.S. Supreme Court
in a case (the Roach case involving either Georgia or South Carolina) where
you had a minor that was a minor at the time he committed the crime, the in-
dividual was given the death penalty, executed; Supreme Court permitted the
execution to go through. The argument is, and the one that was presented and
argued before the inter-American Commission on Human Rights is that as a
matter of customary international law, there are two categories of individuais
that you can’t execute. Pregnant women while pregnant and individuals who
were minors at the time of the commission of the crime. I think that is a correct
interpretation of customary international law. Those are the types of cases — [
mean presumably our court can make mistakes or not be as far in the forefront
in these human rights matters, and we should not — I'd like to make two com-
ments — we should not be reluctant to utilize these international procedures
and to participate in them. Secondly, to think that the United States — and
this is particularly useful in terms of the bicentennial — Supreme Court
decides cases simply for the United States is also an aspect of our provin-
cialism. The United States Supreme Court is probably the most respected in-
stitution in the world. Its importance in terms of the practice of other countries
is very significant. I can remember one of my Irish colleagues indicating that it
would almost be grounds for malpractice for an Irish attorney to go before the
Irish Supreme Court and argue a case involving individual rights without being
conversant with the United States. Supreme Court decisions on point. How
much richer would it be for us if the United States were participating in this
process of developing an international jurisprudence that was enriched both
with a comparative, as well as the international human rights treaties.
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JUSTICE TARNOPOLSKY

Just to start off with Bert’s last point, which is not directly relevant to the
question; but [ do want to emphasize it! The fact is that there is now a Human
Rights Committee which is developing the jurisprudence of the Covenant and
which it is going to be very difficult to undo. It is doing so without the par-
ticipation of the United States. Now to some extent, there are other Western
countries which have an input; but the fact is that if some day the United
States were to ratify the Covenant, it is going to be bound by an international
view of human rights that it had no participation in developing. And so the
sooner you get in, the sooner you will have something closer to what you want
to see.

To go back to your first question, and that is concerning the state party to
state party complaints. I think that again Professor Lockwood hit the main
point, which is that governments are reluctant to apply a stringency of stan-
dard to another government that they would be afraid to have applied to
themselves and so obviously, they are going to be reluctant to use it unless in
certain circumstances such as, within the European Convention system, with
the Nordic and Scandinavian countries against Turkey, or earlier against the
Greek colonels, but in other circumstances it will not be raised easily. But there
is the positive side to it, and that is that the state party to state party com-
plaints procedure gives a country ratifying such a procedure the opportunity to
attack the other side legitimately. Just consider the Helsinki process, where
each side is trying to get at the other side with what may or what may not be a
legitimate complaint procedure. But I think that the state party to state party
complaints procedure really overlooks two things which I think are fundamen-
tal. One is that it is very difficult in an international context wider than the
West European system. Within the West European context, you have enough
jurists, either on the Commission or the Court, that know enough about other
systems to make authoritative statements about them. But in a wider interna-
tional context, let us say, when there were the 18 of us on the Human Rights
Committee covering 80 countries, who has sufficient knowledge of the internal
domestic law of the country complained against to make an authoritative
statement about it? And, if you do, you are in the kind of difficult situation I
found myself in as a Canadian when a quarter of all complaints made, were
against Canada. Why should I give the Committee the internal reasons why ~
Canada was wrong if no other country has that internal knowledge brought
against it? Now, I tried to be as fair as I could and, therefore, if [ knew there
was a weakness in Canadian law, I would try to raise it in the Committee. But
it is unfair to Canada that there was someone on the Committee, who also hap-
pened to be President of the Canadian Civil Liberties Association. And so, |
had my criticisms against Canadian laws, but could I bring these to the Com-
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You face this kind of a problem with state party to state party complaints
or with international supervision. How much knowledge do you have to have
of what is really going on? We all know that regardless of what your constitu-
tion says, there are all kinds of things that police can do and administrators can
do and government agents can do which stay on the right side of a bill of rights
or a constitution, but which can still be oppressive. That kind of internal
knowledge is difficult to have in the state party to state party complaint. It is,
however, available in the individual complaints procedure. That is the big ad-
vantage, in terms of real promotion of human rights — realistic promotion of
human rights, of the individual complaints procedure. You then have informa-
tion provided to the Committee by someone from within the country with
knowledge of the domestic situation. That, I think, is the big advantage of the
individual complaints procedure.

That brings me to the final point on this. We have to remember that
regardless of the effectiveness of the individual complaints procedure, the state
party to state party complaints procedure, and the Article 40 reporting pro-
cedure, implementation of human rights is going to be a domestic matter in the
end, whether it is the Soviet Union, Czechoslovakia, United States, or Canada.
All we can do internationally is to try to protect and make easier for those peo-
ple within a particular country who want to promote human rights in that
country. This is why, if I could switch from the Covenant to the Helsinki pro-
cess for a moment, this is why it was so important for all of us to protect the
various Helsinki watch groups. Those are the people who are going to imple-
ment any human rights standards and not us from the outside, from whichever
country and however much we think we know about someone else. It is the in-
ternal forces which will determine what human rights standard will be achieved.
Let us turn to Argentina as an example. In the end all we could do interna-
tionally was try to make the climate right for Alphonsin to come into power
and then accomplish whatever he can. Let us hope our help can keep him in
power, at least for awhile. But it is not the United States or Canada or the
Inter-American Commission that will impose a human rights standard from
abroad. All we can do is try to create the conditions that will permit internal or
domestic groups to achieve what we think they should achieve.

DRr. Lockwoobp

One of the things that I was particularly struck with when I was in Chile
last year is that the document that the human rights lawyers posted all over
their offices and that they use and that they cite is the Universal Declaration of
Human Rights; and when you are in a country that is going through or ¢x-
periencing severe human rights deprivations that is referenced to those interna-
tional instruments that is sort of their fetchmark, if you will, to bring to the at-
tention the shortcomings of the current regimes that are in power and perhaps

that’s when these instruments take on their greatest importance.
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PROFESSOR RicHARD SEEBURGER, PROFESSOR OF LAW, UNIVERSITY OF PITTS-
BURGH LAw SCHOOL

It seems to me we are really talking about two different issues. One is the
source of law, and the other is the mechanism for enforcement. Your first
question dealing with natural law deals with the question of source of law. I
happen to believe in natural law. But I am not sure that anyone else shares my
vision of natural law. I think it’s like obscenity; I'll know it when I see it. And
the fact that Western civilization shares certain norms does not necessarily
mean that those norms are natural law. That, I think, is a relatively unimpor-
tant point. The more important point, is the means of enforcement; which
brings me to the second question you ask — the effect of American ratification
of the International Covenant on Civil and Political Rights. The United States,
criticized by my brother from George Mason here, is misunderstood in the
world. Our Constitution is a political document;-it is not a social document.
Our American Constitution does two things. It divides powers at the federal
level, separation of powers; and it also creates federalism. While our Supreme
Court is an activist court, insisting that it enforce these international norms,
gives to that court something that the Constitution does not give it the power
to do. These international civil and political rights are largely political and
social rights that must be enforced by positive legislation. The Court does not
have that authority under our Constitution; and if it does not have that
authority, it would be operating beyond its Article III jurisdiction. It seems to
me the adoption of the International Covenant creates two constitutional
problems. One is federalism, suggested in Missouri v. Holland. We would have
to amend the Tenth Amendment to give the federal government the power to
enforce these individual rights that by the constitution are now committed to
the states, which unlike Canada, have no role in the ratification of treaties.
Secondly, Article III would have to be amended to give to the Court the
authority to mandate legislative action which it currently does not have. Our
Court has the authority to stop governmental action, to prevent governmental
interference in human rights. It does not have the authority to mandate
preferences for those rights by providing support. What we are asking for here
is a profound realignment of American political power, an alignment of
political power which was made years ago to protect human rights through the
diffusion and allocation of power. My brother from George Mason says we
ought to concentrate that power — that might be right, but it’s not the con-
stitutional scheme now. '

PROFESSOR ROBERT A. SEDLER, PROFESSOR OF Law, WA YNE STATE UNIVERSITY

I have been thinking about this matter for some time, since I come to this
conference from a very different perspective than most of the participants.
While I am an academic constitutional law commentator, I am also a civil

rights and civil liberties lawyer, who has done a lot of litigation over the years.
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Likewise, I have become very interested in the Canadian Charter of Rights,
and [ think that the United States Constitution was the primary source and
model! for many of the provisions of the Charter. So, I am looking at interna-
tional human rights treaties, not as a global matter, not from the standpoint of
foreign policy, but from the standpoint of protection of individual rights in this
country. I ask the question: would it make any difference to the protection of
individual rights in the United States if we adopted the International Covenant
on Civil and Political Rights? If we are going to ratify this treaty, we ought to
do it for the right reasons. There may be very valid foreign policy considera-
tions for ratifying the treaty, but I do not see in the provisions of the Interna-
tional Covenant, which I have been reading, any basis for expanding to any
significant degree the protection afforded to individual rights under the
Supreme Court’s current and in many instances long-standing interpretation of
the individual rights provisions of our Constitution.

The International Covenant was drafted some 20 years ago and reflects a
compromise among sovereign nations. This was in the midst of the real revolu-
tion in constitutional protection of individual rights that was being wrought by
the Warren Court. As a litigating civil rights/civil liberties lawyer, I ask the
question: if | have a choice, do I want to go into court with this document, or
do | want to go into court with current constitutional doctrine under our Con-
stitution? I would much rather take my chances with current constitutional
doctrine under our Constitution. In addition, because our states are sovereign,
we have state constitutions, which not infrequently are interpreted as placing
greater limitations on governmental power in order to protect individual rights
than those imposed by the federal Constitution.

There are some provisions in the International Covenant that would
clearly change the protection now provided under our Constitution. There is
more emphasis in the International Covenant on dignitary rights and less on
freedom of expression. For better or worse, under our Constitution, we have
come down on the side of freedom of expression. Article 20 says, “any propa-
ganda for war shall be prohibited by law,” which is in flat violation of the first
amendment. Article 20 says, “any advocacy of national, racial or religious ha-
tred . . . shall be prohibited by law.” Maybe that’s a good idea, but it is contrary
to the way that the first amendment has developed. We could go on to a num-
ber of other examples. Professor Rich has raised the question of the meaning
of human life under the International Covenant: perhaps that provision could
be relied on to invalidate abortion. Professor Lockwood’s examples of possible
greater protection under the International Covenant were indeed very tenta-
tive.

My point is that whatever criticisms may be difected'against the United
States for failing to ratify the international human rights treaties at an earlier
time (I think that we failed to ratify them for the wrong reasons), the fact re-
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tecting individual rights against governmental action. It may also be asked
whether, if the International Covenant were ratified, it would be an indepen-
dent source of protection of individual rights in the United States. That is,
would the courts use the provisions of the Covenant as norms to invalidate
governmental action, or would they say that because the Covenant provides
for human rights committees, the Covenant should be developed independent-
ly by the human rights committees, it would not be applied by the courts?

There may be valid reasons for ratifying the Covenant, but I find it very
difficult as a lawyer involved in civil rights/civil liberties litigation to see in the
actual provisions of the Covenant any basis for expanding to any significant
degree the protection afforded to individual rights under our Constitution.
When you look to the substantive provisions of the Covenant, [ would submit
that on the whole, interpreting the language according to its ordinary meaning,
a number of them might provide less protection for some individual rights,
such as freedom of expression, than is currently provided under our constitu-
tional doctrine.

ProFESSOR DOREAN M. KOENIG, PROFESSOR OF Law, THOMAS M. COOLEY LAw
ScHooL

I find this a very tantalizing document, but I share many of Professor
Sedler’s concerns with it. I think the issue is very well put to say, is it founded
upon a theory of natural law, but that’s not really the issue. Is this idea of
natural law embodied in this document? In courses on learning persuasion,
there is something called appeal to power, and I think when we say that we are
basing a document on natural law, there is some appeal to power saying that it
is not us who are putting this document together, but rather some higher
source so that we can rest assured that this is the finest document there is.

What we are really talking about here, I think, is a conflict of rights.
There are certain rights, as Professor Sedler indicated, that are set forth in this
document which are in conflict with other rights which have been recognized
by Supreme Court decision as being guaranteed by the American Constitution.
It also conflicts with certain rights guaranteed by federal law. It likewise con-
flicts with some rights enumerated in various state constitutions. By presuming
to base this document on natural law, development is also hindered, so that if,
in the future, there is a desire to change some of the items which are
enumerated in this document, it will be impossible. So I think we should all be
very concerned.

DRr. NoeL KINSELLA

There are a number of standpoints from which it might be helpful to take
a second look at this question of the relationship of the Covenant and the U.S.
Constitution. For example, Article 2 subsection 2 of the Covenant clearly
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points out in regard to the Covenant and the rights that are contained therein
that state parties are to take steps to give effect to the rights recognized in the
Covenant but “to take the necessary steps, in accordance with its constitu-
tional processes . . .”. If the concern is that things are not congruent with your
constitution, in what sense would they not be congruent? [ just want to come
back to what I considered to be the point that Mr. Partlow raised, would it be
advantageous to ratify the Covenant if you are not going to ratify also the Op-
tional Protocol? The point here is the individual complaint procedure and real-
ly we are not much interested in the procedure under Article 41 of the Cove-
nant. It seems to me from a domestic standpoint that the reporting procedure
is so terribly important because there you show the kinds of ways in which you
achieve the types of rights that are articulated in the Covenant according to
the system of law you have within a given State Party. You show within that
context and also in the context of how your constitution provides for rights
above and beyond the covenant rights you could report. It would be only in
those areas that there seems to be some gaps in protecting human rights
domestically that the protocol would come into play. Maybe its only the
legislative process that has to be called into play and not a constitutional
amendment kind of process at all.

MODERATOR RICH

To just interject a question, I think that’s exactly why I raised the ques-
tion of the extent to which the Covenant would be self-executing within the
United States to the extent that it says persons or human beings shall have a
particular right, does that give rise to a judicially enforceable right, something
that can be enforced by the judiciary without further legislative action.

DRr. LockwooD

I don’t know where to start. First, the Missouri v. Holland concern — we
have never had a treaty that has been determined to be outside the treaty
power. I think it’s clear, I suspect this panel would evidence that, that one of
the most important subjects on the international agenda these days is human
rights. As we know, our own president indicated that they were linked to the
disarmament discussions in the Soviet Union, so I do not think that there is a
serious problem that is posed by the conclusion of treaties bearing upon human
rights as a matter of U.S. constitutional law as to what is within the purview of
the treating making power. I think the federalism concerns is a smokescreen
for concerns over racial discrimination, as I mentioned in the past, and that
they have had a serious retardant effect on the attitude of the U.S. Senate
toward the ratification of these international instruments. To a certain extent,
it's a wonderful luxury today to actually be raising these questions as to
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I am also reacting by flipping through these pages, as Professor Sedler has to-
day, to try to address those. It seems to me that there are probably pro’s and
con’s. I notice in here there are proscriptions on discrimination on the basis of
language; perhaps that’s interesting after November 4th’s constitutional
amendment in California declaring English as the official language of the state.
We don’t know where that’s going to go; presumably, this treaty might have
something to say as a protection for the Asian and Hispanic communities in
the state of California. There are questions that are also raised with respect to
capital punishment; flipping through I notice in here a provision that says the
penetentiary system shall comprise treatment of prisoners, the essential aim of
which shall be the reformation and social rehabilitation — I think we gave up
on that, on our prison system — quite a while ago. That, I think, at least from
prisoners’ point of view would in the minds of some, be an improvement if in
fact those were required to be the aims of our prison system. My concerns are
less on the first amendment; we must also remember that it’s always possible to
frame reservations to treaties. It’s done all the time. If you are concerned over
the question as to the first amendment concerns certainly a reservation to that
particular provision would be acceptable if you do deem more propaganda par-
ticularly worthwhile to protect. I would note on the concern over the racial
hatred stuff that it does talk about incitement there which sounds a little more
like our first amendment standard than it is simply the prescription. I must
confess I have agonized over that having seen the Canadian experience as well.
I still feel that the greatest unresolved problem in our society today is race. I
don’t think we have done a particularly good job about it. Perhaps one would
be able to find in international treaties reason for us to take a more concerted
effort toward education and banning the Ku Kiux Klan. This is certainly not
something that I am going to simply dismiss out of hand. It may well be that
we are correct, that protecting the greatest freedom of speech is the preferable
way to go even if your goal is the elimination of racial discrimination. I just
think it’s a more honest question, and we shouldn’t dismiss it out of hand,
given our lackluster experience with reformation in that area. I think one sim-
ply can go to the privacy area — after Hardwick, are you going to tell me that
this treaty is a step backward? Certainly a homosexual that wants to have free
choice is going to feel greater protection by this treaty than he is under the U.S.
Supreme Court. I think it’s also interesting to note that what Professor Sedler
is talking about, I think, is the Warren Court. It’s still that same document-
that’s been around here for close to 200 years. He’s talking about the Warren
Court’s interpretation, I mean, suddenly they find that you’ve got a right to
counsel in your Gideon case. The language didn’t change in the constitution;
it’s been there for 150 years. I'm not sure that 15 years into the Rehnquist
Court, that Professor Sedler is going to feel as comfortable about that constitu-
tional document. In fact, you might want to bank on some of our international
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FREDRIX SUNDBERG

I have a comment in the form of a question, perhaps because of my lack of
experience in the U.S. constitutional law. But I was a bit astonished by the
argument presented by Professor Seeburger and Sedler about the reason why
this problem could not be introduced into American law. It concerned the
limitations on the jurisdiction of the U.S. Supreme Court. That is a very com-
mon problem in the European context, and the remedy to those kinds of things
is, of course, that the Parliament takes the necessary legislative actions to
enable the Court to fulfill its duties. The European countries have accepted to
take these measures on a number of occasions without any special problems.
And I wonder what are the specific problems on the U.S. Constitutional law
that would prevent Congress from enabling the Court to fulfill its obligations
under the Covenant?

JOHN QUIGLEY. PROFESSOR OF Law, OHIO STATE UNIVERSITY

I’'m not troubled by the fact that there may be different levels of protec-
tion in the international documents as opposed to the U.S. Constitution. As
Professor Sedler himself pointed out, we have the state constitutions and the
U.S. Constitution; they have different levels of protection. In California the
cruel and unusual punishment clause may mean something different than in
the U.S., so it seems to me it is additional protection. If there is a conflict, then,
yes, that is a problem, and perhaps a reservation, as Professor Lockwood says,
may be appropriate. But I think the U.S. Constitution would take precedence
under Article 6 of the Constitution. A treaty is equivalent to an Act of Con-
gress under our Constitution, so that the Constitution would prevail.

There are important reasons for participating in these conventions apart
from the impact on domestic law. One of them is the U.S. posture in the world,
the embarrassing situation we are continually in for not ratifying. The other is
what Justice Tarnopolsky mentioned, the fact that we are not involved in the
shaping of the norms by the fact of our non-participation. And third, the fact
that we are not participating means that we are not participating in promoting
human rights everywhere in the world, which is one of the things one does
when one is a party to the International Covenant on Civil and Political
Rights. We are not participating in the Human Rights Committee that func-
tions to implement the Covenant.

The basis for human rights may well have a natural law element, but in
the international context there is an additional feature and that is the preserva-
tion of world peace, as was mentioned by Mr. Sundberg in referring to the Eur-
opean Convention. There is justice and peace language in the preamble, and
similar language in the International Covenant on Civil and Political Rights.
In fact, if one goes back to the first major international human rights docu-
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in the preamble as a reason for setting up international labor protection the
fact that, as it stated there, international peace is imperiled. This was 1919.
There was a revolution in Hungary, a revolution in Germany, a revolution in
Russia; and they were worried about world peace. I think that provides a
sound basis, maybe a basis instead of natural law or maybe a basis in addition
to natural law, for protection of human rights in the international arena. It
promotes enforcement of human rights norms if they are viewed as necessary
for protection of world peace. Rather than just going after their neighboring
state and worrying about whether they are going to have it thrown back at
them some day, states may see a need relating to promotion of world peace.
Take major violations of human rights, such as UDI (the Unilateral Declara-
tion of Independence) in Southern Rhodesia in the 1960’s. The Security Coun-
cil viewed that as a threat to the peace. The Security Council made a determi-
nation that the violation of human rights on a massive scale constituted a
threat to the peace; and on that basis, it instituted an economic boycott against
Southern Rhodesia. Had it not viewed the matter as involving a threat to the
peace, it would not have been able, under Chapter 7 of the U.N. Charter, to do
that.

Dr. Lockwoob
That was Justice Goldberg’s rationale that provided that theory.

PROFESSOR ALLEN SULTAN

I would just like to take a minute to take issue with something that has
been said. The Constitution is more than just a distribution of power to federal
organs and to the states vis-a-vis the federal government. First, and least im-
portantly, it is a body of rules. It tells you how many witnesses you need for a
federal crime of treason; how old you have to be to run for the House of
Representatives, etc., etc. Secondly, it creates the three branches of the na-
tional government and distributes power to them and to the states —
distributes it both on a vertical and on a horizontal level. But it is a third thing;
and I think that this is its most important characteristic: it is a body of prin-
ciples. One doesn’t have to go very far in the Constitution to reach Article 1,
Section 9, and Article 1, Section 10. The substance of those provisions are
purely principles. Principles of natural law, political norms or values, whatever -
you want to label them. And if you go to Article 3, Section 2, you’ll find addi-
tional principles, norms or values. Lastly of course, there is the Bill of Rights,
part of the original package.

Also, we have to not only look to the Constitution. After all, equality was
not in the Constitution at the time of the Civil War; quite the contrary. But it
was in the Declaration of Independence. So we have to look to more than the
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the values of constitutionalism in the United States. That was the point that I
was trying to make earlier; that’s why we fought the Civil War. There was
nothing in the Constitution requiring it, but it was part of our constitutional
tradition. So what I guess I am trying to say is that, sure, the Warren Court
recognized the process of pervasive implementation of norms. If Chief Justice
Rehnquist obtains enough colleagues with his outlook, they may hold the pro-
cess back awhile. But the principles are there. And if there is anything in the in-
ternational norms that will enhance the process, then 1 think that the interna-
tional norms are great. They’ll supplement and enrich what we have.

With respect to any problem regarding conflict of norms in the United
States, the first amendment is our national triumph. It protects our freedom of
expression, of petition, of assembly, and of association. So, if our standards are
beyond those of the international community, well, that’s fine. We are twice
blessed. We have our norms and the international norms as well. I don’t see
any great problem. Surely, international peace is a good argument. It’s not,
however, the sole justification. The main argument is that they are our princi-
ples. We were the ones who proclaimed them the first time as a matter of politi-
cal reality. Indeed, we legitimated the creation of our nation upon them! Some
may like to forget it, but that’s the truth. So we have our independent, indige-
nous justifications that impel us to embrace expanded versions of human
rights.

Clearly there is a problem with implementation by means of legislation, as
some nations in Europe have found out. Parliaments do not usually like to re-
strict their power, to give it to a higher authority. After all, they are in the busi-
ness of power. That’s why the Framers chose to have state conventions rather
than state legislative bodies ratify the Constitution. Indeed we continue to
have that same problem here in the U.S. But we do have the separation of
powers, we do have independent judicial authority, including the most highly
respected tribunal in the world. Central to it all, we have judicial review and
the Supremacy Clause. Thus, I say, let’s get as much as we can now, and look
for the rest by way of legislation later. And let’s say first and foremost, it’s a na-
tional commitment; and then in addition, it’s an enriching international oppor-
tunity.

PROFESSOR SEDLER

I just want to say very briefly in response to Mr. Sundberg’s point, that |
was not saying that the United States should not ratify the International Cove-
nant, but it does seem that any suggestion that the Covenant is less than the
be-all or end-all, or that there are any problems in ratification, is construed as
an argument against ratification. I did say that if we are going to ratify it as a
nation, we should do so for the right reasons. And there may be very valid
foreign policy concerns that would justify ratification. I am suggesting, and |
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are now 20 years old and which were drafted as a compromise among
sovereign nations, will not, in my opinion, add to any significant degree to the
protection of individual rights that we now have in the United States under
current constitutional doctrine. This doctrine is in part a product of the War-
ren Court, but it is also in part a product of evolution over a long period of
time. I'm simply trying to counter the impression that the United States,
whatever else it may have to be ashamed of in the international community
and I think there is much — does not have to be ashamed of its ability to
recognize individual rights and extend constitutional protection to them. And
finally, when it comes to ratifying a particular treaty, I do think it is legitimate
to ook to the substance of the provisions, and above all, the fact that it is called
the International Covenant on Civil and Political Rights does not alter the fact
that the particular provisions should be subject to critical analysis to see how
they square at least with our conception of what are constitutionally protected
rights, as that conception has developed in our own experience.

PROFESSOR JOHN EBIASAH

I just want to make something clear. I want to let you understand that I
am a naturalized American and therefore, I feel I have a right to speak to mat-
ters which affect the position of this country on the international scene. If I
were not a citizen, perhaps, I wouldn’t have said that. And that is a problem
for this country. People take criticisms too personal; and therefore, we have
foreigners who come into this country and, no matter what they feel, they keep
it to themselves; and then that creates problems for this country overseas. If I
were not a citizen, I wouldn’t say this; but [ am a citizen, and that is why I feel
that I have a right even to criticize the United States. Now if we are going to
make this a personal sort of vendetta or some kind of an attack on the United
States, that is very unfortunate because I came here with an open mind. I feel
that I have the right to speak on certain issues on an intellectual level, and 1
don’t think that we always have to, you know, get praise in order to see that we
are right in the world. Each one of us knows that human rights are matters
which are of international concern. You have always pointed an accusing fin-
ger upon repression in the Soviet Union, in Poland, in Africa and in many
other countries. I happen to come from a country which is ruled by a military
autocracy. America is a great country, but it is not a perfect country. It must
accept criticism with equanimity and grace befitting its leadership role in the
world.

PROFESSOR JACOB SUNDBERG

Let me provide you with something from another area: Aviation law,
aviation law is dominated by American civil aviation since it is so great. It is in
fact bigger than the civil aviation you find in the rest of the world. This does
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ing concluded. Now, the way this works in practice is that other countries are
pretty considerate towards the Americans because they feel that no treaty is
really worth that much unless the Americans are being persuaded to go with it,
to sign the treaty. And this means that the normal pattern, or rather a normal
pattern, is that all the other countries in the world are so considerate that they
make any number of concessions just because the American delegates say that
they are absolutely necessary. And a great compromise is being created.
Everybody goes back home, and so do the American delegates. When they go
back home, it turns out they have no say whatsoever in their own domestic set-
ting. So nothing comes out of this great compromise, as far as the Americans
are concerned. The rest of the world will take it, and they consider that they
made a great compromise just for the sake of global uniformity. And they are
somehow deceived by the Americans who have spoken so much and have too
little say. Now, in the second stage, then the rest of the world feels deceived.
Then they pick fault with the Americans. And they pick a great deal of fault
with the Americans which you do not see but which is more easily seen from
the outside. Then the world is coming, to a certain extent, apart; so some of the
great things in contemporary aviation law concern some of the American in-
stitutions, such as the contingent fee situation and the fact that most of the in-
surance costs in the world, in fact, are costs that are being paid out directly to
American lawyers (which is not a very great way to run an insurance system
anyway). Consequently, it ends up with the rest of the world ganging up on the
Americans. Now, if you transfer this to a human rights setting, you see
something of the same thing. I think it’s dangerous for the Americans to stay
out. I don’t think that your arguments are that persuasive that the system here
is so much greater than the one you find in the rest of the world, that it is really
worthwhile if you could achieve some kind of uniformity globally and make
the world unite on some kind of common denominator. The very fact that the
Soviets are in certainly weakens enormously the American position. The
Soviets may be cheating, but at least they have formally accepted the system.
The Americans have not; they’re hiding somewhere. Nobody knows really
where, but not too many outside the United States are convinced that this is
the better system.

LEE ALBERT, PROFESSOR OF LAW, SUNY AT BUFFALO LAw SCHOOL

Let me say at first that there are a lot of very powerful arguments for why
the U.S. should join human rights covenants and conventions. I agree that the
perception of the world of the United States and its treatment of its citizens is
important. But I want to shift the discussion from the realm of how we look to
the rest of the world to a theme that Bob Sedler stated before. He did it from
the point of view of, as he put it, a civil rights litigator concerned with the
possible changes that U.S. ratification might work in American constitutional
law. I want to talk about the issue of possible change as a student of constitu-
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tional law, rather than somebody caring about whether we do have constitu-
tional protection for advocacy of race hatred, or whether we don’t have protec-
tion against that. I don’t think we would be a worse society if we didn’t have
that protection. But there is a more general issue, which is the extent to which
there are, or should be, universal norms of human rights that are applicable to
all societies, regardless of the particular historical and cultural configuration of
that society. I happen to be a skeptic on that proposition. I think that societies
differ enormously in a whole variety of ways. Once you get beyond highly
abstract declarations of the good and the wise, when you get down to the par-
ticulars of human rights, for example speeches about war, propaganda about
race hatred, and a variety of things like that — I think nations can legitimately
establish very different responses to those kinds of questions while seriously
embracing and respecting human rights. I don’t believe there are universal
norms of decency divorced from time, place and culture. That has implications
for what seems to me is a central question in adopting international conven-
tions. A related question concerns what institutions, national or transnational,
are to interpret and elaborate the skeletal language protective of human digni-
ty and human decency, that one finds in most constitutions or human rights
declarations. Since the American Constitution is two centuries old, it employs
archaic phrases: due process, cruel and inhuman punishment, search and
seizure and equal protection. But 'the appeals to concepts of human dignity
don’t differ. It’s the implementation, the elaboration of those concepts, that
strike me as different for different societies at different times.

One argument that I heard earlier endorses multiple voices: let a thousand
flowers bloom; there can be different norms for different societies; but let’s
have as many voices as we can. After all, in the United States we have fifty
state courts providing constitutional responses and we have the United States
Supreme Court making constitutional noises, as well as federal circuit courts
and district courts. But the result would be babble in the United States if we
didn’t have an authoritative structure by which one of those voices is going to
stick at some point. We do have that authoritative structure. Some voice
counts; either it is the state court if it is a state constitution question or it’s the
U.S. Supreme Court if it is a federal constitutional question. If we didn’t have
that, and we had many voices without authoritative norm resolution of which
voice counts, constitutional norms would be pious declarations by judges with-
out coercive force behind them. That’s a conception of constitutional law, but
one that is very different from the American conception. It’s a conception of
norm exhortation by judges, which is different from our experience. But that
conception is indigenous to the international arena. The enforcement machin-
ery, the sanctional mechanisms behind international conventions, are vastly
different from the sanctional mechanisms behind American constitutional re-
view. We take prompt compliance for granted. There rarely is any doubt about
conformity to the judicial decree. Compliance by reflex or coercion is not
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typical in international tribunals. It would not be a positive contribution to
American jurisprudence to view domestic constitutional adjudication as norm
declaring rather than mandatory law. What I am really trying to say, in this
very rambling manner, is that there are a lot of concerns, institutional con-
cerns and concerns about our conception of civil rights as enforced by judges,
that differ considerably between domestic law and international law. The
American legal conception of civil rights is not the same as the transnational
understanding of human rights. The differences should not be ignored.

PROFESSOR FINAN

It seems to me when I read Trinity by somebody or other, I thought it was
written by my mother. I suppose a lot has to do with where you come from;
but the only thing I get out of this discussion today is that I think of myself as a
potential victim. And I say to myself, what remedies do I have? Because there
is an old expression, ubi res ubi remedium, and I don’t believe in that. I believe
that where there is a remedy, there is justice. It seems to me that we who are
committed to civil rights have an important mission in creating positive law
throughout the world that will ensure it. I have no quarrel with my brothers; I
spent ten years with the Jesuits and am, therefore, tarnished. But I have no
quarrel with my brothers who feel that there is a natural law, but what bothers
me about natural law is a statement such as, if it weren’t for natural law, we
couldn’t condemn Hitler. I think I could make a pretty good case that we can
hang the son-of-a-bitch whether there is natural law or not. I think to the ex-
tent that we create this edifice on the assumption of natural law which
assumes that law in ontological as opposed to deontological, we create our
edifice on sand; and I think we have a much more credible edifice if we take the
realist’s if not the critical legal studies, point of view. I like the “crits.” Natural
law is a wonderful artifact, as Jacob likes to say; and I think maybe
psychologically it is so that these human rights will go down the drain unless
natural law is a fact.

DRr. Lockwoop

I’'m afraid I’ve been provoked into a couple of different directions. Let me
respond first to Professor Albert and then to Professor Sedler. On the enforce-
ment, I think last week in the New York Times, there was a rather interesting
juxtaposition, intentional or unintentional, the one article — both on the front
page — the one article indicated that United States had made its contribution
of a hundred million dollars to the U.N. budget; it had been assessed what we
were required by charter law was 175 million, but we couldn’t afford to pay
that so we are only paying 100 million. Next to that was that the Reagan Ad-
ministration had to be satisfied with giving the Contras 100 million dollars for
its covert war in Nicaragua. The point that I want to make is that the
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been set up within the United Nations has been minimal. We’ve seen just from
what Judge Tarnopolsky indicated this Summer that the human rights com-
mittee has even had to cut back its work. For a modest amount of money, real
modest amount of money, it would be very easy to put more teeth into the
human rights apparatus within the U.N. The few times that the U.N. has at-
tempted to do something, (Professor Quigley talked about the Rhodesian sanc-
tion), such as in 1966 and 1968 when the Security Council for the first time in
its 35 year history passed economic sanctions under Chapter 7, an enforce-
ment procedure attempting to address a human rights situation, the renegade
regime of Ian Smith. The sanctions were beginning to have some effect when
what happens? Senator Byrd from Virginia introduces the Byrd Amendment
into the U.S. Senate dealing with the question. At the time, Southern Rhodesia
had two huge stockpiles of items, one was tobacco, the other was metallurgical
chromite mined by Union Carbide. The senator from Virginia obviously didn’t
want to effect bringing in Rhodesian tobacco; he wanted to help out Rhodesia.
He put an amendment to the Strategic and Critical Materials Stockpiling Act,
which permitted the importation into this country of metallurgical chromite.
We brought litigation against Union Carbide and the U.S. (the Digbee-Schultz
case) in the district court in The District of Columbia, arguing that that was a
violation of our treaty obligation under the U.N. Charter, Security Council
resolution. The upshot of which is, we got standing, but under the judge-made
law in the U.S., the court said Congress wanted and intended to violate our
solemn treaty obligation; and it did so under U.S. constitutional jurisprudence
that if a congressional statute comes later than the treaty obligation, the con-
gressional statute takes precedence. The first time the U.N. tried to do that,
that was the U.S. reaction. During the Iranian hostage crisis the U.S. goes into
the World Court and argues that there are basic minimum rights, diplomatic
immunity; minimum rights for the hostages wins a unanimous verdict in the
World Court. The U.S. later gets taken to the World Court by Nicaragua; the
World Court finds it has jurisdiction, the U.S., the Reagan Administration
says I’'m sorry, we don’t like that decision. We’re not going to abide by it. You
can’t have that kind of commitment by this government toward international
law and expect to create a viable human rights instance. Switching to Pro-
fessor Sedler, I remember the Arlington Heights Property Association’s amicus
brief in the 1948 case of Shelley v. Kraemer where the plaintiffs were arguing
that the U.N. charter’s prescriptions on racial discrimination prevented the im--
plementation of these racially restricted covenants. The Arlington Heights
amicus brief on the other side said that is absolutely absurd. One can imagine if
you followed the charter’s prescriptions on racial discrimination, that would
mean that you couldn’t ban sexual discrimination as well, because the Charter
has prescriptions on sexual discrimination — how absurd. 1948 — my ex-
perience in teaching constitutional law for the first time last year was that my
students at Cincinnati were embarrassed to talk about racial discrimination
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separate but equal as complying with the fourteenth amendment. We have ex-
perienced this transformation currently in the last twenty years toward sexual
discrimination. I submit to you today that forty years from now that we will
look back on the fact that people can die from hunger, that they can go
homeless, that they can’t have minimum medical care in this country and not
be protected by the federal constitution as being as distant as our attitude is
toward those racial discrimination and currently sexual discrimination. It is ab-
solutely scandalous in this country that those kinds of situations can take
place. Let’s not just talk about the Civil and Political Covenant, let’s talk about
the Economic, Social and Cultural Covenant, its complementary international
instrument that is also reflected in that 1948 universal declaration of human
rights and for which President Roosevelt included in one of his four freedoms
the freedom from want.

PROFESSOR SEEBURGER

I don’t want to miss my chance to engage in America-bashing. There is
much to be criticized in United States policy. I do it all the time, but I think
we’re confusing the issue. The issue is the proper function of the judiciary. We
are talking about adopting the Covenant and having it judicially enforceable
rather than something that ought to be the result of an informed political will.
We are prisoners, we in the United States, of having the original constitutional
court, which does all kinds of wonderful things. Now we are asked to take that
precedent of an independent court and exponentialize it and tell it to interfere
with political processes even more. The fact that our Constitution does not
give the courts the power to make people do the right thing is not necessarily a
failing. Our failing is the lack of political will. It is not the nature of our con-
situtional structure. I think I resent criticisms directed toward our judicual
system based on political values.

DRr. Lockwoobp

Yes, there may be a common ground; I take your point. The fact is,
however, that if you ratify the treaty, one’s method of good faith implementa-
tion isn’t simply through the judiciary. I mean it may require legislative enact-
ment, and it would certainly give the power to Congress and to the states to
implement it through the legislative thing. One may have different views on
what the proper role of the judiciary is; I agree with that.

JUSTICE TARNOPOLSKY

Well it is a bit difficult for the non-Americans here this evening to make
comments in the light of Professor Seeburger’s comments about America-
bashing. The only thing is that — that is why we are here! I assure you that as
president of the Canadian Civil Liberties Association for four years, I did a lot
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freest, wealthiest countries in the world. Everybody else envies us. It doesn’t
mean that we’re perfect in every way. It doesn’t mean that there aren’t ways in
which we can all be improved. It doesn’t mean that the Covenant doesn’t give
problems to every country that ratifies it, because in some ways some parts of
the Covenant provide some difficulties for some countries — east, west, Third
World, whichever. There are things that we do better, and to the extent we do
it better, sub-paragraph 2 of Article 5, permits us to do it. It says that the Cove-
nant is not intended to be a basis for arguing for any less protection than any
constitution has.

So, there is no problem with ratification of the Covenant if one’s constitu-
tion is better than that standard. But, on the other hand, one has to remember
that one cannot put down the Covenant merely because it is twenty years old,
as Professor Sedler says. After all, the American Constitution is much more
than twenty years old; I understood it is almost 200 years old. Some aspects of
it are only 100 years old; is that out-of-date? The fact is that all of these
documents, whether domestic or international, are expressed in general terms.
Some people like to put them in natural law terms; as a person who has never
accepted natural law as the basis of justification, I think, as was stated, that it
does not matter whether anyone believes in natural law or not, Hitler would
have been hanged for what he did under our domestic laws. But those are not
the criteria by which one judges.

The fact is that there are a number of provisions in the Covenant which, I
think as an outsider, would be beyond the protections in the United States Bill
of Rights. Let me invite you to take a look at Article 6, Right to Life,
paragraphs 5 and 6, “sentence of death shall not be imposed for crimes com-
mitted by persons below eighteen years of age” — is there something in the
American Constitution preventing that? If it is, great. How about the next one
— “nothing in this article shall be invoked to delay or to prevent the abolition
of capital punishment” — as I understand the American situation, during the
last ten years you have gone the other way. You have reintroduced capital
punishment. For awhile it seemed like the American Supreme Court had
struck it down. Is retention of capital punishment contrary to paragraph 6? I
am not sure that any court would hold it so. But as has been mentioned, it
could be the basis of a political argument. Let us take a look at Covenant’s Ar-
ticle 9, paragraph 5, “anyone who has been the victim of unlawful arrest or -
detention shall have an enforceable right to compensation.” Do you have that
in the United States? We do not in Canada. Maybe we should think about it. Is
that something you would like your country to consider; should there be such
a right? I think that I would like to see my country consider that. Article 10, it
was already mentioned earlier, Professor Lockwood mentioned paragraph 3.
Take a look at paragraph 2 — are all your accused persons segregated from
convicted persons? If you can enforce that, that’s great. Then you will have no
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something that can be raised. How about the next one in Article 10?7 Are all
your juvenile persons separated from adults? Well, if you can be happy with
that requirement in every state, then you have no difficulty. I do not think that
my country can quite claim that all the way. How about Article 14, paragraph
6, do you have provisions ensuring that any conviction which is subsequently
reversed shall be compensated according to law? Is it just an ex gratia pay-
ment, or can one go to court and get compensation in law for being imprisoned
when the decision has been reversed? How about Article 257 Article 25 speaks
about every citizen having the right and opportunity without any of the
distinctions mentioned in Article 2 to take part in political life. Well, if you
look at Article 2, you will not find a requirement of education. What are the
various kinds of literacy tests that your people have to go through and that
some of the blacks in southern United States have gone through? Can you
meet all the requirements of Article 2 and Article 25? If you feel happy that
you can, great; but I would have thought that some of the bases upon which
your voter registration went through in the past might have given you an op-
portunity earlier to strike down some of the voter tests that had been required.

There is nothing in the Covenant, however, which can be used, in my
opinion, to strike down those provisions or protections in your Bill of Rights
which go beyond the Covenant. It does, on the other hand, provide a number
of ways in which one can consider one’s internal domestic situation, in ways
that perhaps we hadn’t thought of. And, to finish on this point, which is the
Moderator’s second question: who is going to interpret the Covenant? Wheth-
er we like it or not, regardless of what we say, it is going to be the Human
Rights Committee. Now, are you going to be on that Human Rights Commit-
tee, or are you not? You are going to be bound by what they say as far as the
Covenant is concerned; and the less you like it, the more difficult will be partic-
ipation in the international bill of rights. Your jurisprudence is not going to af-
fect the jurisprudence of the Committee, unless you are a part of the Commit-
tee.

PROFESSOR SULTAN

Yes, I've spoken in generalities, and I think that perhaps there’s an im-
proper impression that I’'m not concerned with implementation. Implementa-
tion is, of course, the bottom line. I would like to suggest two distinctions re-
garding implementation that have not been fully expressed this afternoon. The
first is the distinction between a remedy and enforcement of a judgement. To
have a remedy there has to be legislative jurisdiction granting judicial jurisdic-
tion. That’s by means of a statute; and, of course, courts interpret statutes.
With respect to these types of statutes, courts have proven not to be too restric-
tive unless there are compelling political reasons to limit their own power. So
we have to assume that usually a remedy exists or the court wouldn’t take the
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will be enforcements of judgments, that aspect of implementation.

The other distinction is that we should not assume that the political
branches must always take the lead with respect to implementation. They can
at times be the followers. I'd like to cite the case that our attorney general, Mr.
Meese, looks down upon, Cooper v. Aaron. In many respects it represents the
moment of truth with respect to our commitment to the principle of equality in
this country. Every single justice on the Supreme Court personally signed that
opinion. Then President Eisenhower had to live up to his oath that he “shall
take care that the Laws be faithfully executed.” And when it came down to
“fish or cut bait,” he had to use federal troops. Later, at “Ole Miss” (the
University of Mississippi) it was the 82nd Airborne Division.

Now, I'm not saying that we should look at the 82nd Airborne Division to
enforce the law. That’s a pretty primitive way to execute judgments. What [
am saying is that the political branches don’t always have to take the lead; that
in our system, when they are paralyzed and action in the public interest is com-
pelling, the lead has been taken by the judicial branch. Now if these universal
human rights provisions are in effect in the United States and they say you
can’t execute a child under eighteen, then once again we will face a political
moment of truth, as well as an obvious international responsibility to see to it
that authority conforms to the law. Whoever may suggest otherwise chal-
lenges the law. That’s not new. Rather that is exactly what goes on every time
there is a case challenging federal judicial supremacy, whether the challenge
comes from one of the states or from a political branch of the national govern-
ment. Moreover, it’s the responsibility of the political branches to support the
rule of law: of the legislature to vote money, for example. Many times they say
they don’t have the money, but somehow they come up with it when they have
a legal obligation to do so. And, as with Little Rock and “Ole Miss,” it’s the
responsibility of the other political branch, of the executive, to execute such
judgment, and they are almost always given the resources to do so.

So I think we should keep those distinctions in mind when we discuss “im-
- plementation,” particularly regarding a very viable norm, like our commitment
to political equality. Sure, the political branches are at times all bound up, like
they were in the areas of racial discrimination or reapportionment — two pro-
visions based upon that precept of equality. Yet remedies proved to be
available, and judgments were enforced. This is part of the elasticity built into
our separation of powers. The judicial branches took the lead and the political
branches, when faced with their responsibility under the rule of law, lived up
to their constitutional obligations.

PROFESSOR SEDLER

There are a number of points that sort of come together very quickly.
Justice TarnoEolsk suggested that if we don’t ratify the treaty, we won’t par-
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ticipate in the work of the Human Rights Committee, but we will be bound by
it. If the treaty is going to be self-executing, which it can be, and if it can be used
as a source of protection in individual rights, then the courts in this country
will have the responsibility to enforce it. So [ think that the point that I raised
earlier, that either the courts are going to defer to the Human Rights Commit-
tee for the treaty which means it’s really not going to be important, and that
the only way it’s going to be important within the United States itself is if the
courts enforce the provisions; and that really brings me to the point made
about the nature of a right. I will use the Canadian concept of entrenchment.
While it is indeed true that Canada ratified the International Covenant in
1976, Canadian civil rights leaders, including Justice Tarnopolsky, did not say,
“well we’ve solved our problems in Canada.” Rather they said, we need an en-
trenchment in the Constitution of individual rights. And I think the reason is
textually given in Article 24, paragraph 1, where it says that anyone whose
rights or freedoms as guaranteed by this charter have been infringed or denied
may apply to a court of competent jurisdiction to obtain such remedy as the
court considers appropriate and just in the circumstances. I think that reflects
not only a Canadian traditional notion of rights but also an American view of
protection of individual rights, and maybe the reason why American constitu-
tional lawyers don’t get excited about the International Covenant is that our
view of constitutional rights does relate to the concept of entrenchment. That
means that you don’t go before a committee and the committee gives you ad-
vice. If the government is doing something that violates your rights, you want
to go into court — you want a declaration that such action is unconstitutional,
and you want an injunction to stop them from doing it. And if it seems that we
are parochial, I would only suggest that maybe this system has worked very
well for us. Canada has also decided that a similar system will work well for it.
There are various European nations that have established a constitutional
court, and maybe one might suggest with all due deference that if there is go-
ing to be universal protection of individual rights picking up on Professor
Albert’s point about adapting it to the context of each nation, that may be the
way to go. It’s not relying on international human rights treaties, but for na-
tions entrenching individual rights in their own constitutions and making these
rights enforceable by the national judiciary. .

MR. PARTLOW

Sitting here with a number of fine constitutional lawyers, we have heard a
lot of arguments concerning differences between the Covenant and our own
Constitution. This is all very interesting. However, something which the Sym-
posium has not focused upon, although I feel we cannot ignore it, is the fact
that this is an international agreement. I think whenever one contemplates an
international agreement, one needs to take certain things into consideration.
First of all, enforcement is very different and very difficult. However, as more
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them, the better argument one has that human rights exist as customary inter-
national law. Down the road, one has a better chance of influencing some
renegade nation that does not give its people these sorts of rights. I think that
this is the real intent behind the Covenant, as well as its true value. Today, we
can discuss the direct effects that the Covenant could have in Canada or the
United States. This is all very interesting and very valid. However, I do not
think we should ignore the overall objective.

PROFESSOR JACOB SUNDBERG

Well, I think I would like to respond to that by pointing to the fact that
once you have an agreement of this type that is supposed to be a guarantee for
individual rights, the treaty, the document takes on another character than
most international documents. You see this very clearly in the European con-
text. Because what the states agree upon is not to provide each other recipro-
cally rights, but rather to establish a standard throughout the whole area. In
European terms this is called the European public order. And those who don’t
like it will call it the autonomous interpretation of the treaty. But it comes
down to the same thing. Well, the European Convention covers an important
area; after all, over 350 million people in it so it’s not quantité négligable; but
when you go out world-wide, as you do with the Covenant, these things do
take on another dimension. I would like at this point to invite Justice Tar-
nopolsky to comment upon the world public order, if there is such a thing, at
least present in the thinking or was present in the thinking of the Human
Rights Committee. Because I would say that this would take away something
of this argument that after all, this is only a treaty. It is something more.

JusTiICE TARNOPOLSKY

Well, I really find it difficult to add anything to that. I agree as I do with
the previous speaker from the University of Akron, which is that it is part of
the post-World War II evolution in human rights, and we all have a role to
play. This is one of the matters that I use to argue with some of my friends in
the Canadian government: It does not matter if the Committee condemns us
on situation X; the fact is that eighteen intelligent people see that our record is
pretty good on other things. In other words, we have a general responsibility
between ourselves, in terms of these standards, to try to raise the level of
human rights protection in the whole world. But one loses any kind of moral
authority, in condemning Chile or Czechoslovakia, if one says that we are just
too good for this international standard. One has to be part of that, or no one
will listen. And the fact is, I am sorry to say, that no one wants to listen to
Americans, even though this is the center of the most of the research, most of
the solid writing. Just between you and me, what I have heard from other
members of the Human Rights Committee is: Who are these Americans to
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Covenant? The fact is that the best book available on the Covenant may not
have that moral weight needed with Committee members; and that is what

you are losing.

You are the people who have had the greatest and longest experience in
protection of civil liberties and you, with the rest of us — Sweden, Canada,
Western Europe — are amongst the happiest countries in the world in terms of
balancing the two great branches of human rights — liberty and equality. But
we are not without fault in various ways. One of the great surprises to Canadi-
ans has been that despite the fact that we think our record is so good, when we
go to the Human Rights Committee and, despite our 468 page report, mem-
bers of the Committee find fault with our record. We, — where everybody is
free, — where we talk about multi-culturalism — we encourage people, to keep
their ethnicity and their religion, their cultural rights, and we say to them, you
are equal Canadians; and yet, when we go before the Human Rights Commit-
tee, members ask our representatives about how our native peoples are treated.
How many of them are dying? What are you doing for them? Can one really
say that the rights of men and women are equal when you have one female
judge on the Supreme Court of Canada and maybe ten members of Parliament
out of some 285. There are ways in which we too have an Achilles heel. But,
on the other hand, I always felt perfectly confident as a Canadian to make
comments about Canada or Sweden or the Soviet Union because we were part
of the process. But if you are not part of the process, those people just are not
going to pay the same amount of attention to your position.

So, I agree with the last two speakers — we are not just looking at what
each of us can do for our own countries domestically. That is very important.
There is also the factor of what we can do abroad. Can we really criticize Chile
or Poland or Bulgaria if we ourselves are not part of what they have joined by
way of an international obligation.

MODERATOR RicH

Perhaps our lack of reliance on moral authority has something to do with
our tendency to rely on economic and military power.

FREDRIK SUNDBERG

I would like to address this question once again, perhaps this time to
Justice Tarnopolsky. This afternoon you mentioned, or you told us about all
the different interpretations that were possible under the Covenant; and all the
arguments presented by the East and West as to what was the correct
judiciary. I have noted reading the Covenant that there does not seem to be
any specific definition of what is a democratic society. In the European context
that is the key almost to the whole Convention. Almost all interferences have
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and I can read to you what the European Convention says on this issue. It says
that the high contracting parties undertake to hold free elections at reasonable
intervals by secret ballot under conditions which will ensure the free expres-
sion of the opinion of the people in the choice of the legislature. That is really
totally essential as to the interpretation of the whole document. If that would
not be there, freedom of expression could have most different meanings, the
judiciary, the judiciary review of governmental actions could mean many dif-
ferent things than it means today in both the United States and in Europe.
Now, to me that lack, as I understand it, in the Covenant opens up a whole
panoply of different interpretations and to solve that perhaps the only source
that there might be would be to look at what is the common practice among
the contracting states. Now, not all states adhering to this consist of
democracies and perhaps the standards kept by the Covenant could be con-
sidered to be without terms, non-democratic. Is there anything that one could
add in that perspective?

JUSTICE TARNOPOLSKY

I tried very briefly this afternoon to indicate some of the difficulties with a
world-wide standard, unlike the regional situation with the European states,
the twenty-one states in the Council of Europe, who really have today very lit-
tle differences between them on what is the essence of a “free and democratic”
society. Our big problem was that the Covenant covers the world. And one of
the big problems, let me give you just one illustration, is how do you reconcile
one-party states? There are the one-party states of eastern Europe and there
are one-party states like Tunisia and Tanzania. One-party states are not the
kinds of systems that we would choose to have in North America. But, one has
to recognize that there is a big difference between Tanzania or Tunisia, or
other one-party states in Africa, and those in eastern Europe. The difference
between a totalitarian state that does not countenance any kind of different
views in eastern Europe, and the one-party states where, as long as, for exam-
ple, in Tunisia you pay obedience to Bourguba, you could criticize anything
else you want. And in Tanzania you have a system similar to the “ombud’s”
function, in which criticism can be brought against any organ of the state. So
how does one compare? Well, it is a very difficult thing.

How does one apply the Covenant to three very different states: Sweden-
or Canada or the United States on the one hand, East Germany on the other,
and the Malagasy Republic on the third? How can you gauge the measures
taken in three countries with very different economic and historical and
political situations. Well, one of the ways you can is in considering the limita-

~ tions clauses. If you look at Article 12 on freedom of movement within the

country, Article 18 on freedom of religion, 19 on expression, 21 on assembly,
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said that there were economic and public order difficulties that they had been
facing and, therefore, for reasons of public order under Article 19, freedom of
expression is limited, one can understand the need for limitations. On the other
hand, if you have a Stakhonovite report, as we had from Czechoslovakia, then
you say well, all right, if things are so marvelous, then why do you have to sup-
press peaceful dissent. So, an international committee can take account of
these kinds of limitations; but it has to operate within the context of an inter-
national standard.

Perhaps I could finish off in this fashion. I came to the Human Rights
Committee, unlike all the other members on the committee who had an inter-
national law or a diplomatic background, without either. My whole experience
was in human rights and civil liberties issues in Canada: no real international
experience. Therefore, I started to gauge the actions of different countries by
my own standards in Canada. But my friend from Mauritius, Ravsoomer
Lallah said: “Look, all we can hope to do is push these governments a little bit.
We are not going to transform them into another Canada overnight; we just
want to push them forward a little bit.” And that is all we can hope for on an
international level, it seems to me — bit by bit, but we cannot stop. If we don’t
push at all, we won’t get anything.

PROFESSOR QUIGLEY

Looking at different systems and deciding what the standards are calls to
mind what Justice Tarnopolsky said this afternoon. He suggested that an arti-
cle saying that a person must be devoted to the state in order to be a judge is a
violation of the concept of independence in the judiciary. [ do not think there
are too many states in the world where you would find people who are not
devoted to the state becoming judges. To some extent, it is inherent in the
judicial function — you are enforcing the laws of the state; if you are not
devoted to the state, it is to some extent inconsistent to be a judge. There are
political processes in the United States — in the federal bench, it is appoint-
ment by the President. And at present you must not only be devoted to the
state but to a very particular concept of the state as conceived by the ex-
ecutive. But even apart from that, you do not ever find in the United States too
many judges who are anarchists, for example. They do not happen to get ap-
pointed. You have to be devoted to the state to a certain extent.

I also wanted to comment on Professor Sundberg’s question about world
public order, the question that he posed to Justice Tarnopolsky in the human
rights context. This has come up in one other context. Now the International
Law Commission of the United Nations in its drafting of articles on the law of
state responsibility has introduced a concept of international crime. It is mak-
ing a distinction in terms of international responsibility among different kinds
of internationally wrongful acts, some being considered crimes, and others be-
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international crime is an act that is not simply a violation of the rights of some
other state but a violation as well of world public order. If, for example, state A
commits a wrongful act against state B, it means that states C, D, E, and F
have some role in insuring compliance by state A. This comes out, for exam-
ple, in chapter 7 of the U.N. Charter with a crime against the peace. Peace is
considered something in which all states have an interest. The International
Law Commission is pushing that a bit to apply it to such wrongs as denial of
self-determination. The Commission says that that is an international crime —
if a state denies self-determination to a people, that is something of concern to
the entire international community. The Commission also includes certain ma-
jor human rights violations in that regard. It has a formulation that serious
violations of human rights constitute an international crime. It gives by way of
example, genocide, slavery, and apartheid as examples of serious violations of
human rights. That means that if apartheid is committed by a state, that in-
fringes interests of the entire international community based on the concept of
world public order.

Dr. LockwooD

A concrete example of where that might come into play in terms of a
lawyer’s practices were involved in this litigation in Hawaii now against Mar-
cos, class action on behalf of victims of torture, one of the (it has been dis-
missed at the district court level) but in good part on an active state invocation.
It would seem to me that you could use those principles to be able to suggest
that the U.S. courts should not invoke an act of state doctrine when you’ve got
involved an international crime of that order. That would preclude a judicial
restraint kind of argument in that instance.

FREDRIK SUNDBERG

I could follow up on my first question a little bit. And since as this world
public order would necessarily, because of these shortcomings as to common
denominator between the nations, be on a very abstract level, is it the accep-
tance of the Convention, or the Covenant and its Protocol, something that can
really add something on the internal, internally, in the state that one should ac-
cept them as valid domestic law; or should it perhaps serve a better purpose as
an international moral setting standard, as the universal declaration?

JusTiCE TARNOPOLSKY

One of the problems with the limitations clauses in Articles 18, 19, 21, 22,
is that you will see the reference to one of the grounds upon which there may
be a limitation as being “public order.” Not all of them, but most of them, have
in brackets the French italicized “ordre public.” The problem is that that has
created difficulties in interpretation, because those French words were prob-
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which is much narrower, if you wish, much less restricted than our North
American, or English interpretation. All it means in French is “public policy.”
Well, heck, if on the basis of public policy you can restrict any of these
freedoms, then anything the government wants to do is public policy. Who can
question the legitimacy of a government elected by a majority as having valid
public policy reasons for restricting the fundamental freedoms. You can see
some of this in the book edited by Louis Henkin, because the chapter concern-
ing these limitations was written by Alexandre Kiss; and Alexandre Kiss, as
many of you may know, is a distinguished French professor, who runs the
Rene Cassin International Human Rights Institute in Strasbourg. I was at the
session at which these papers were presented before being published; and you
saw this kind of thing, which is very revealing. Alexandre Kiss took the typical
French view of what “ordre public” means. And all the Americans who were
there, and you can read the list in Louis Henkin’s book, and a couple of us
from the Human Rights Committee were there; Christian Tomuschat from
West Germany, Torkel Opsahl from Norway and 1. Everybody argued that
one could not possibly put forth that kind of an interpretation of public order
because if we do, it makes the limitations clause wide open. So the version you
read in that book is a little more toned down than what was the original; but
this is part of the problem one faces. There is no question, and your Supreme
Court was the first.to say, that you mustn’t shout fire in a crowded theatre,
there are limits. But how do you define them? And if they are defined too
loosely as they would be with the French version in “ordre public,” then one
really provides a path big enough for tanks to drive through.

In response to Professor Quigley and his criticism of my criticism or my
making light of the East German constitution, one has to remember that it
doesn’t just speak of people loyally devoted, that is judges being loyally
devoted to the people, which I hope I am to Canada despite being a judge, it
goes on to say, ‘and to their socialist state” and that they are accountable to
and may be removed by the people who elect them. It is this combination, the
whole thing, the context of the Constitution which makes a difference: where a
judge in eastern Europe cannot make a ruling which goes against whatever the
government decides; where obviously someone appointed by the Republican
administration here can overrule a decision of the Reagan government; and
where 1, as an appointee of the Liberal government in Canada, would not have
hesitated, and did not, to hold invalid pieces of legislation enacted by that
government. It’s that combination of situations which becomes crucial.

PROFESSOR LockwooD

I would like to mention that on the principles of interpretation as well as
the meaning of the International Covenant on Civil and Political Rights my in-
stitute had a meeting of experts a few years ago in Sicily that had background
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volume 7!, No. | of the Human Rights Quarterly. We have done a similar ex-
ercise with the International Covenant on Economic, Social and Cultural
Rights which will be out in the May, 1987 issue of the Quarterly.

MoODERATOR RICH

We could probably go on indefinitely if we weren’t all getting tired, but
we've covered quite a bit of ground, discussed quite a number of the issues that
were up for discussion — even if we didn’t resolve them — and we have a final
comment from someone who hasn’t spoken yet.

BRriGADIER GENERAL NORMAN THORPE, UNITED STATES AIR FORCE

We were told to wait until we got to the proper part of the program, and |
understood that we were going to get to the practical before we stopped. |
would just like to say that I think the foreign policy-domestic policy distinction
is the key one that we’ve discussed at some length tonight. The point is, as |
told Professor Lockwood earlier in the evening, I don’t think he’s going to be
successful establishing a rule of customary international law, or of, natural law
or anything else, to the effect that there is an international standard against
cutting off unemployment compensation after 90 days or such detailed
domestic issues as that. The real key is, where do we stand in the leadership
position in this important issue in world affairs, and that’s the foreign policy
issue. Now [ certainly have to yield to Mr. Justice Tarnopolsky’s view that the
other members of the commission and the people that he discusses these issues
with are disappointed that the United States has not joined this Covenant, and
I am sure they are serious in that. I think, however, that they feel that way
because they would like the United States to lend the strength of its opinion to
the subject matter, not because they think there is something wrong with civil
and political rights in the United States; on the contrary, if this is a document
which can be easily signed by the Soviet Union and Bulgaria, signing it ob-
viously does not establish the existence of civil and political rights in the
homeland. And therefore, I think we have a practical problem in pushing this
through the Senate of the United States. You know, Professor McDougal led
all of us American international lawyers some years ago away from normative,
ambiguous concepts that we can all agree to, so now we have detailed conven-
tions that are like the revision of the United States Criminal Code. No one can
agree to it because we don’t think eighteen is the right age to define juvenile or
for whatever reason. As long as you have that much stuff in there, we can
never agree to it. And as a practical matter, if we want to advance human
rights, I think we’re pushing on the wrong button.

PROFESSOR LockwooD

I would like to thank Professor Sundberg and the University of Akron
huSebeokohl.aw foramoststimulasing.experience. This really has been for me a.,
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good deal of thoughtful discussion, and | know | am coming away from this ex-
perience with a number of new ideas; and I think the University of Akron
School of Law is to be commended for bringing this group together. Thank
you.

MopErRATOR RICH

On behalf of the University of Akron School of Law and myself, I would
like to thank the panelists, our invited guests, and members of our audience for
their contributions to these proceedings. I think that the discussion that we’ve
had tonight well justifies the effort that was put into creating this event, and
we’re grateful. On that note, I'll say good night.
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